




classwide claims.25 But even if this contractual right does not absolutely preclude

class litigation, it weighs strongly in favor of concluding that informal resolution

through direct negotiations between the parties is a superior method of resolution.

Indeed, Macy's has an entire Logistics and Operations department dedicated to

handling vendor disputes. (CR.1152-54, "14-19.)

In short, the Supreme Court correctly found that certification of the proposed

class here would not satisfy class-action purposes such as vindication of "the

claims of those whose damages are too small" to warrant individual litigation, and

promoting "socially and ethically responsible behavior." (R.27.) Rather, this case

raised real concerns about abuse of the class action vehicle, and the court correctly

refused to permit Plaintiffs, who "do not belong to the proposed class and do not

share the likely concerns of that class," to improperly leverage their "bargaining

position by threatening their adversaries with the prospect of class-wise relief and

25 Although the Supreme Court held that this provision did not create a condition
precedent to suing (and therefore was not an absolute bar to class certification) (R.l3), that
conclusion was based on a mistaken reading of Oppenheimer & Co., Inc. v. Oppenheim, Appel,
Dixon & Co., 86 N.Y.2d 685, 691 (1995), as requiring an express statement "that the party may
not sue until" satisfying the condition. Oppenheimer actually requires only that the contract
language "unambiguously" establish a condition, and describes the use of the word "if' as setting
forth "unmistakable language of condition." Id. Here, the Contracts expressly said that the
parties "shall" give notice and "shall" seek a good faith amicable resolution, and further states
that the party may seek judicial resolution "[ijinot so resolved within thirty (30) days of the"
notice. (CR.2371 (emphasis added).) In short, the Contracts' language unambiguously makes
notice and good faith efforts a condition precedent to seeking judicial resolution, and thereby
bars certification of a class of vendors and assigns who have not satisfied this condition.
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large attorney fee awards." (R.28 (internal citations and quotations omitted).)

Plaintiffs have offered no substantial basis for overturning that conclusion.

IV. THE SUPREME COURT PROPERLY DID NOT CERTIFY
PARTICULAR CLAIMS AND ISSUES

Contrary to Plaintiffs' assertion (Pi. Br. 48), the Supreme Court properly

considered (see e.g., R.44-48, R.157-161), and rejected, their request for

certification of particular issues. In any event, "[w]hile laudable in theory,"

certification ofparticular issues is not appropriate where "[t]he proceeding is likely

to splinter into individual trials" and the purposes underlying class certification

would not be achieved. Strauss v. Long Island Sports, Inc., 60 A.D.2d 501, 507

(2d Dep't 1978) (internal citations and quotations omitted); see also Kleinberg v.

Frankel, 89 A.D.2d 556, 557-58 (2d Dep't 1982) (same). This is especially true

where, as here, "there is no issue common to the suggested class which, if resolved,

would decide the most significant issue in all of the cases to be encompassed by

the class." Kleinberg, 89 A.D.2d at 557.

Plaintiffs' examples of potential issues to certify (Pi. Br. 51) demonstrate the

inappropriateness of partial certification in this case. They first suggest partial

certification to resolve undisputed issues. But that is class certification for the sake

of certification, and would do nothing to advance the resolution of any actual

claims. See id.
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Plaintiffs then make vague reference to certification of the "liability issues,"

and more specifically campaign for certification of the issue of "whether, absent

specific waiver, post-cure notice can ever be commercially reasonable." (PI. Br.

49.) Plaintiffs cite no case, however, that supports certifying an abstract legal issue

of this nature, let alone carving up a legal issue so as to certify only the correctness

of a particular interpretation of the issue. Furthermore, certifying this "issue"

would constitute an improper "one-way" certification: IfPlaintiffs won, it would

establish the unreasonableness of notice for all class members, whereas if

Defendants won, they would not establish the reasonableness of notice, but rather

would "win" only the right to litigate reasonableness on a case-by-case basis. Such

an unfair, one-way use of the class action device is inappropriate (see Alba Conte

& Herbert B. Newberg, 2 Newberg on Class Actions, ~6.14 at 614-15 (4th Ed.

2002», and Plaintiffs cite nothing to support it.

In addition, even classwide resolution of this issue would not materially

advance the litigation, because, as noted earlier, any determination of liability

would still require adjudication of Defendants' vendor-by-vendor defenses,

including estoppel based on prior negotiations and agreements with proposed class

members, that are incapable of class adjudication. See Rosenfeld v. A.H Robins

Co., 63 A.D.2d 11, 20 (2d Dep't 1978) (CPLR § 906 would reap little in the way

of judicial economy where "[common] issues are thoroughly intertwined with
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those which must be determined individually.... [and] in view of the limited

scope of the issues which can be resolved on a class wide basis").

In sum, Plaintiffs have shown no basis for partial certification here.26

v. THE SUPREME COURT PROPERLY DENIED PLAINTIFFS'
MOTION TO RENEW

The Supreme Court properly applied its discretion in denying Plaintiffs'

motion to renew. See, e.g., Mauro v. Choi, No. 570638106,2007 WL 4467562, at

*1 (1st Dep't Dec. 21,2007) (affirming Supreme Court's decision denying renewal

motion). As discussed supra, the denial of class certification was based upon, inter

alia, Plaintiffs' failure to meet three independent criteria set forth in CPLR § 901 -

predominance, adequacy, and superiority. Cordes, as explained earlier, did not

undermine any of those grounds for denying certification, let alone all three.

26 Even if partial certification could address Plaintiffs' failure to demonstrate
predominance-and it cannot-it still would not address Plaintiffs' failure to demonstrate
adequacy or superiority.
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CONCLUSION

The Supreme Court's orders denying Plaintiffs' Motion for Class

Certification and Plaintiffs' Motion to Renew should be affirmed.

J
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