














Second, the district court’s decision was, in reality, an impermissible
credibility determination and weighing of the evidence. The lower court
concluded that judgment could be entered in Defendants’ favor simply because
Defendants’ supporting affidavits “unequivocally state[d]” that there were no
inmate-led religious services and Defendants had denied Plaintiff’s request that
they admit that certain inmate-facilitated services were taking place. 379A.
Because these bald, unsupported statements are just as, if not more so, conclusory
than the affidavits Dingle submitted to the court, the district court’s decision to
credit one set of affidavits over another on a key factual question—namely,
whether these inmate-facilitated services are taking place—necessarily involved a
determination that Defendants’ witnesses were more credible on this issue and
their factual submissions deserving of more weight.

“Assessments of credibility and choices between conflicting versions of the
events are matters for the jury, not for the court on summary judgment. . . . Any
weighing of the evidence is the prerogative of the finder of fact, not an exercise for
the court on summary judgment.” Rule v. Brine, Inc., 85 F.3d 1002, 1011 (2d Cir.
1996) (citations omitted). Thus, it is well established that “[i]n determining
whether a case presents triable factual issues, [this Court], like the district court,
may not make credibility determinations or weigh the evidence, . .. and we must

resolve all ambiguities and draw all permissible factual inferences in favor of the
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non-moving party.” Peck v. Baldwinsville Cent. Sch. Dist., 426 F.3d 617, 625 (2d
Cir. 2005) (citations omitted). See also R.B. Ventures, Ltd. v. Shane, 112 F.3d 54,
58 (2d Cir. 1997) ( “[E]ven where the surrounding circumstances indicate what has
been termed, perhaps unfortunately, ‘implausibility,” at the summary judgment
stage the court should not ‘weigh’ the evidence in the same manner as a trier of
fact.”).

Third, to the extent Dingle’s factual submissions were incomplete, the
district court should not have disregarded them entirely but should have ordered
additional discovery. As an examination of the district court’s docket and the
record on appeal shows, discovery in this case was unnecessarily abridged due to
Dingle’s incorrect understanding of federal procedural rules and his clear, but
clearly wrong, belief that he was required to file an opposition to summary
judgement before the close of discovery and before Defendants had actually filed a
summary judgment motion. See 10A-11A. Had this litigation been counseled in
the proceedings below, counsel undoubtedly would have subpoenaed and deposed
the Islamic inmate, the Islamic Attica employee identified by Dingle as involved in
the Islamic inmate-facilitated services, and the Protestant inmate conducting
services to determine the precise extent of inmate services at Attica and who was

authorizing those services. Where, as here, a pro se action is “supported by
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detailed and persuasive factual allegations[,] summary judgment without full

discovery may be inappropriate.” Scott, 344 F.3d at 287.
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CONCLUSION

For the above stated reasons, this Court should vacate the lower court’s

decision and remand this case for further proceedings.
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