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In § 1252(a)(2)(B)(ii), Congress used distinctly
different language in defining the permanent
jurisdiction. Instead of referring to "discretionary
decisions," as did the transitional rules, the new
§ 1252(a)(2)(B)(ii) denies jurisdiction to review acts
"the authority for which is specified to be in the
discretion of the Attorney General." 8 U.S.C.
§ 1252(a)(2)(B)(ii). It is a well-established canon of
statutory interpretation that the use of different
terms within a statute demonstrates that Congress
intended to convey a different meaning for those
terms. See Sale v. Haitian Ctrs. Council, Inc., 509
U.S. 155, 174 (1993) (requiring that each word in a
statute be given distinct meaning to best effectuate
Congress's intent); see also WILLIAM N. ESKRIDGE,
JR., ET AL., CASES AND MATERIALS ON LEGISLATION:
STATUTES AND THE CREATION OF PUBLIC POLICY 834
(3d ed. 2001). If Congress had intended to withdraw
jurisdiction over all "discretionary decisions," it could
have easily used the same language already enacted
in the transitional rules.

3. The Attorney General is m Full
Agreement with the Majority
Interpretation Advocated by Petitioner

For more than a year, the Attorney General has
agreed with Petitioner's position "that because
continuances are referenced only in the immigration
regulations, not the statutes, the discretionary
authority to grant or deny a continuance is 'not
specified under this subchapter' within the meaning
of § 1252(a)(2)(B)(ii) , and the jurisdictional bar
therefore does not apply." Pet. App. 36a. At oral
argument before the Seventh Circuit in Ali, a
Department of Justice attorney "informed [the court]
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that the Department of Justice now takes the
position that the jurisdiction-stripping provision,
§ 1252(a)(2)(B)(ii), does not apply to continuance
decisions." Pet. App. 35a-36a. On other occasions,s
and most recently, in its Memorandum in Opposition
to Stay, filed January 14,2008, the Attorney General
has reaffirmed this position in explicit terms. Pet.
App.61a.

Accordingly, this Court should grant certiorari to
harmonize the circuits on a critical question of
immigration law and to bring their interpretations of
IIRIRA's jurisdiction-stripping provision in line with
the words of the statute and this Court's precedent.

III. THE REVIEWABILITY OF CONTINUANCES
IN REMOVAL PROCEEDINGS ARISES
FREQUENTLY AND IS OF GREAT CONSE­
QUENCE IN ACHIEVING THE JUST AND
UNIFORM IMPLEMENTATION OF OUR
IMMIGRATION LAWS

The issue presented in this case is one that recurs
frequently and impacts the rights of hundreds or
thousands of litigants each year. Almost three
hundred thousand immigrants were subject to
removal proceedings in fiscal year 2006. Executive
Office for Immigration Review, Office of Planning,

8 See Ikenokwalu- W71ite v. Gonzales, 495 F.3d 919, 924 n.2 (8th
Cir. 2007) (noting that "the Attorney General in the present
case sent our court a letter withdrawing arguments against
jurisdiction ... and conceding this issue); Lendo, 493 F.3d at
441 n.l (4th Cir. 2007) (noting that the Government withdrew
its argument that § 1252(a)(2)(B)(ii) precluded judicial review of
continuance denials); Alsamhouri, 484 F.3d at 121 ("The
government now concedes ... that section 1252(a)(2)(B)(ii) poses
no jurisdictional bar to judicial review of a decision by an IJ ...
to grant or deny a continuance (internal footnotes omitted).").
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Analysis, & Technology, FY 2006 Statistical
Yearbook, at C3 (2007), available at
http://www.usdoj.gov/eoir/statspub/fy06syb.pdf. Many
of these immigrants request continuances during
their removal proceedings, and continuances are
appropriate for numerous reasons, including "to allow
the alien time to obtain representation or to file an
application for relief." Id. at Bl. Many other
immigrants request continuances during proceedings
to adjust status.9

While the ultimate decision whether to grant an
adjustment of status may be discretionary, 8 U.S.C.
§ 1255(a), an immigrant's opportunity to fully and
fairly present her case is nonetheless a matter of
significance. Even though a final decision denying
the relief sought may not be subject to appellate
review, we must assume that the decisionmakers of
last resort will be influenced by, and act in good faith
based upon, the facts and argument presented to
them. Thus, the loss of the ability to make one's case
because an IJ has arbitrarily denied a continuance is
a matter of great consequence.

Continuances play an especially important role in
removal cases and whenever an adjustment of status
may be at issue. The process of adjustment often
presents aliens with logistical challenges such as
procuring the proper documentation in a timely

9 The Department of Homeland Security reports that
121,587 persons were admitted to permanent residence in
fiscal year 2006 pursuant to employment-based
preferences such as the one under which Ms. Gulati
claims eligibility. Dep't of Homeland Security, Office of
Immigration Statistics, 2006 Yearbook of Immigration
Statistics 18 (Table 6) (2006).
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fashion, which can impede the smooth processing of
their applications to adjust. A willingness to make
reasonable allowances by the grant of continuances to
allow good faith efforts to provide the required
information thus may often be dispositive in carrying
out the statute's purposes. This is especially true in
the context of section 245(i), where Congress clearly
expressed a view that certain individuals should be
afforded a special opportunity to make their case for
adjustment of status. 8 U.S.C. § 1255(i). Petitioner
is eligible to invoke the grandfather status under to
section 245(i) and the decision of the Seventh Circuit
holding a denial of a continuance unreviewable
eviscerates the significance that Congress intended to
afford to that status.

CONCLUSION

For the reasons set forth above, the petition for
certiorari should be granted.10

10 Petitioner further submits, under all the circumstances, that
this may be an appropriate case for summary reversal.

In the event that, at the time the Court considers this petition,
the Court has already granted certiorari in Ali v. Mukasey, No.
07-798, then Petitioner asks that this petition be held pending
the resolution of Ali.
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