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criminal activity. there is enough likelihood that criminal
conduct is occurring that an intrusion on the probationer’s
significantly diminished privacy interests is reasonable™ and
a warrant is not required. /d at 121.

“Utilizing the Knights approach,” the lower court in this
case concluded that the Statute was reasonable by “weighing
the degree to which the search intrudes on an individual’s
privacy against the degree to which it promotes a legitimate
governmental interest.” (Pet. App. 10a-11a). The lower
court was “persuaded” that *[1]f the Supreme Court approves
dispensing with the special needs analysis for probationers.

. we may take a similar approach in cases involving
prisoners . . . ." (Id. at 10a). The decision below. however.
gives short shrift to a key distinction between this case and
Knights—the search at issue in Knights was based on
reasonable suspicion.

To extend Knights to cover suspicionless searches is to
extend Knights beyond its constitutional limits. Application
of Knights to suspicionless searches conducted for law
enforcement purposes balances away protections afforded by
the Fourth Amendment by vitiating the requirement that
searches be based on some degree of individualized
suspicion—a requirement that is waived only in a closely
guarded category of case in which “the evidence obtained in
the search is not intended to be used for law enforcement
purposes.” Ferguson, 532 U.S. 88 (Kennedy. J.
concurring).  The lower court’'s extension of Knights
undermines the limited nature of constitutionally permissible
suspicionless searches by permitting blanket searches of a
broad class of citizens without requiring that the state
demonstrate that a special need beyond law enforcement
justifies the search and should, therefore. be reviewed.
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IV. THE LOWER COURT’S APPLICATION OF THE
KNIGHTS ANALYSIS TO THE SUSPICIONLESS
SEARCHES AUTHORIZED BY THE STATUTE
CONTRADICTS THE INTENT OF THE
FRAMERS OF THE FOURTH AMENDMENT.

In adopting the Fourth Amendment. “[t]he framers sought
to ensure that the newly formed federal government could
not employ the two devices used by the British Crown that
they believed jeopardized the liberty of every citizen: the
general warrant and the writ of assistance.” Potter Stewart.
The Road To Mapp v. Ohio And Beyond: The Origins.
Development and Future of the Exclusionary Rule in Search-
And-Seizure Cases, 83 CoLuM. L. REv. 1365, 1369 (1983)
(footnote omitted). See also 2 Joseph Story, COMMENTARIES
ON THE CONSTITUTION OF THE UNITED STATES § 1902 (5th
ed. 1891) (noting that the introduction of the prohibition of
unreasonable searches and seizures into the amendments
“was doubtless occasioned by the strong sensibility excited.
both in England and America, upon the subject of general
warrants almost upon the eve of the American revolution™).
By applying the Knights analysis to the suspicionless
searches authorized by the Statute. the decision below allows
the state to employ what amounts to a general warrant—a
practice the Framers intended to prohibit by adoption of the
Fourth Amendment.

A. The Framers Intended To Protect Individuals
From Suspicionless Searches Conducted Pur-
suant To General Warrants.

One of the most powerful law enforcement tools available
to colonial authorities was the general warrant. Leonard W.
Levy, ORIGINS OF THE BILL OF RIGHTS, 153-54 (1999).
General warrants empowered their holder to conduct
searches with only the barest assertion of suspicion or.
indeed, no suspicion whatsoever. See Stewart. 83 CoLuM. L.
REV. at 1369 (indicating that general warrants “were issued
without a showing of probable cause and often without even
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suspicion of criminal wrongdoing™). Moreover. because “no
particular individual was charged with violating the law. no
name appeared on the warrants. which were valid for the
duration of the life of the monarch under whose name they
were issued.” Id. Under the general warrants. “[p]Jrobable
cause in the modern sense did not exist: not even a
reasonable basis for suspicion existed.” Levy. at 154.

Despite their prevalence. the colonies bristled under the
unbridled authority provided by general warrants. Indeed,
many early state constitutions expressly prohibited their use.
See. e.g., Virginia Declaration of Rights of 1776. Art. X
(“That general warrants. whereby any officer or messenger
may . . . search suspected places without evidence of a fact
committed . . . are grievous and oppressive and ought not to
be granted.”). Delaware Declaration of Rights of 1776, § 17
(“[AJIl general warrants to search suspected places. ..
without naming or describing the place or any Person in

special, are illegal . . .."). Thus, “[w}]hat the Framers of the
Fourth Amendment most strongly opposed. with limited
exceptions . . . . were general searches—that is, searches by

general warrant, by writ of assistance, by broad statute. or by
any other similar authority.” Vernonia School Dist. 47J v.
Acton, 515 U.S. 646, 669 (1995) (O’ Connor. J., dissenting).

B. The Statute Authorizes Suspicionless Searches
Similar To Those Authorized By General War-
rants.

The Statute has many of the characteristics of the type of
general warrants that the colonists inveighed against and the
Framers sought to prohibit. Searches conducted pursuant to
the Statute are conducted without probable cause or
individualized suspicion. are directed at a broad category of
persons, and because DNA samples obtained during the
initial search are searched each time law enforcement
officials review the database, are perpetual. See Stewart, 83
CoLuM. L. REV. at 1369 (outlining characteristics of general
warrants). Without the showing of a special need beyond
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law enforcement to justify the suspicionless searches at issue
in this case, the Statute is little more than a stalking-horse for
general warrants. Thus, lower court’s extension of Knights
to suspicionless searches contradicts the Framers' intent in
adopting the Fourth Amendment.

CONCLUSION
The petition for a writ of certiorari should be granted.
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