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publicly disclosed, thus revealing the fraud at issue. Where
that occurs, a rule which would deny the "whistleblower"

. any rights to participate under the FCA could cause the
relator to be less than forthright in his disclosures, or to
avoid the whole risky enterprise of acting as a
"whistleblower" in the first place.

In pursuit of these concerns, then. Congress adopted the
"original source" provision as a limited exception to the
public disclosure bar.3 As the principal Senate author of this
provision noted, "[t]his amendment seeks to assure that a qui
tam action based solely on public disclosures cannot be
brought by an individual with no direct and independent
knowledge of the infonnation or who had not been the
original source to the entity that disclosed the allegations."
132 Congo Rec. SI1238-04, S11244 (daily ed. Aug. 11,
1986) (statement of Sen. Grassley); see also Robert S.
Salcido, Screening Out Unworthy Whistleblower Actions: An
Historical Analysis of the Public Disclosure Jurisdictional
Bar to Qui Tam Actions under the False Claims Act, 24 PUB.

CONT. LJ. 237, 280-81 (1995) (noting that under Congress's
"original source" directive a "relator who provides the
Government with infonnation prior to its publication should
be rewarded for incurring the risk associated with breaking
the conspiracy of silence, while the relator who incurs no
risk in disclosing infonnation because it is already public is
appropriately penalized because his action does not benefit
the Government").

If both of Congress's goals are to be realized in litigation
under the FCA, there must be effective enforcement of the
jurisdictional limitation embodied in the public disclosure

3 As this Court has explained, "[p]rior to 1986, such suits were barred if
the infonnation on which they were based was already in the
Government's possession." Hughes Aircraft Co. v. United States ex reI.
Schumer, 520 U.S. 939, 941 (1997).
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bar and "original source" exception. Obviously, then, the
"original source" provision must be given a definite meaning
capable of application by the courts, and it must be the one
conferred by the words Congress used. As shown above,
those words, while not elegant, are perfectly clear in their
meaning in limiting "original source[s]" to participants or
observers who possess at a minimum some firsthand, factual
knowledge of the events surrounding the fraud. This
meaning is entirely sensible, since such people are the ones
who can provide the government assistance in investigating
and prosecuting the fraud (for example, by acting as
witnesses at trial) in a way that possessors of secondhand
information cannot. See Salcido, supra, at 280-81 (noting
that relators with direct information are likely witnesses,
while those with only indirect, i. e., hearsay information, are
less likely to be valuable witnesses).4

III. LIMITING THE "ORIGINAL SOURCE"
PROVISION TO PERSONS WITH FIRSTHAND,
FACTUAL KNOWLEDGE OF THE EVENTS
GIVING RISE TO THE FRAUD IS ESSENTIAL
TO THE GATEKEEPING FUNCTION
PERFORMED BY THE COURTS UNDER THE
FCA

As this Court has emphasized, "[c]ooos and litigants are
best served by [a] bright-line rule" in matters involving
jurisdiction. See Budinich v. Becton Dickinson & Co., 486
U.S. 196, 202 (1988). ~~[C]lear, bright-line Uurisdictional]
rulers] ... ensure[] that judges and litigants will not waste

4 This interpretation is also most likely to bring "wrongdoing to light"
since, by barring those who corne forward only after public disclosure of
possible FCA violations from acting as qui lam plaintiffs, it discourages
persons with relevant information from remaining silent and encourages
them to report such information at the earliest possible time.
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their resources detennining the extent of federal subject­
matter jurisdiction." Jerome B. Grubart, Inc. v. Great Lakes
Dredge & Dock Co., 513 U.S. 527,549 (1995) (Thomas, J.,
concurring). The reason for this, as then-Judge Roberts has
recently emphasized, is that "bright-line rules ... can be
applied to detennine jurisdiction with a fair degree of
certainty from the outset." DSMC Inc. v. Convera Corp.,
349 F.3d 679, 683 (D.C. Cir. 2003) (Roberts, J.). And courts
"must not give jurisdictional statutes a more expansive
interpretation than their text warrants." Exxon Mobil Corp..
v. Al/apattah Servs., Inc., 545 U.S. 546, 125 S. Ct. 2611,
2620 (2005). In light of this, the Court must clarify that the
'~original source" provision is not satisfied by a person who
has no firsthand, factual knowledge whatsoever of the
relationship and transaction between the defendant and the
United States out of which the FCA lawsuit's claims arise.
This clarification is urgently needed so that the lower courts
faithfully implement the gatekeeping function that Congress
has mandated through the statutory language.

As shown above, in enacting the public disclosure bar and
the "original source" exception, Congress clearly intended to
provide "whistleblowers" with meaningful incentives to
come forward while also erecting a jurisdictional barrier
against opportunistic relators. In creating this jurisdictional
bar, Congress enlisted the federal courts as gatekeepers to
screen out unworthy qui tam actions and advance the
purposes of the FCA. Unfortunately, confusion over the
"original source" exception serves to thwart the courts'
gatekeeping function by allowing opportunistic qui tam suits
to proceed at great expense to litigants, the courts, and,
ultimately, the government.

Clear guidance anchored in the statutory language is
important to the courts' gatekeeping function because the
FCA is frequently litigated. Since Congress amended the
Act in 1986 to allow a relator to proceed even after a public
disclosure, the federal courts have entertained over 5000 qui
tam suits. United States Government Accountability Office,
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No. GAO-06-320R, "Information on False Claims Act
Litigation," at 25 (2006), available at http://www.gao.gov/
new.items/d06320.pdf (last visited Oct. 26, 2006). The
number of qui tam cases filed each year has increased
dramatically from a low of 33 in 1987 to a current estimated
rate of 300 to 500 each year. See Statistics Under the Qui
Tam Provision of the False Claims Act Amendment of 1986
(Dep't of Justice, Sept. 30, 2002), reprinted in 2 JOHN T.
BOESE, CIVIL FALSE CLAIMS & QUI TAM ACTIONS, at App. H
(2006 Supp.). The "original source" question arises in a
significant percentage of these cases and "has become (along
with 'public disclosure') the most litigated-and confused­
issue under the qui tam provisions." 1 BOESE, supra, §
4.02[D].

Courts that misapply the "original source" exception
undermine the judicial gatekeeping function, thereby
eviscerating Congress's intent with respect to the FCA.
Perhaps the most significant consequence of the existing
confusion over the "original source" exception is the
possibility of monetary awards to opportunistic relators,
which can be quite substantial and come directly out of the
monies ultimately awarded to the government. See 31
U.S.C. § 3730(d)(l).

Furthermore, judicial uncertainty over the original source
exception imposes substantial costs on litigants and the
courts aside from the windfalls described. While the extent
of resources thus wasted is not easily determined, when one
considers the precious time of the courts, the commitment of
government resources to coordinate with counsel of
improper relators and to monitor suits in which the
government has not joined, and of course the substantial
costs of defending against these high-exposure cases, the
amount at issue is quite substantial.

For this reason, as well, in its consideration of the matter
before it and of the precise character of knowledge required
to be an "original source," the Court should make clear that
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the "original source" prOVISIOn requires firsthand, factual
knowledge of events that are the subject of the FCA suit.

CONCLUSION

For these reasons, amici respectfully urge the Court to
reverse the decision below.
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