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tort law. If the regulation sets a minimum (or maximum)
safetv standard, prescribes a manufacturing or testing
process. or dictates appropriate warnings to consumers, a
jury applying state law is nevertheless free to determine that
the federal safety standard is insufficiently strict. the
federally mandated warnings not comprehensive enough. or
the federal testing requirements less thorough than the
plaintiff would preter. Pinney opens the door to remarkable
state-law-based  second-guessing of expert agency
judgments.

The result would be grave enough if a single jury in a
single state were empowered to override an otherwise-
applicable federal regulation. But Pinney invites something
far worse: Any number of juries in every state are free to
reconsider the balance of factors reflected in a federal
regulation and to arrive at their own after-the-fact judgments.
And if multiple juries in all 50 states are authorized to reach
their own conclusions about safety (or marketing. or testing,
or design), compliance with the law governing the design.
testing, marketing, and labeling of a product or service will
be all but impossible.

2. The harms that inevitably will flow from the Fourth
Circuit’s errors are particularly acute because the decision
below devolves authority from the federal government to
state juries. not to state lawmakers. In light of Pinney. multi-
state businesses can take no comfort from efforts to conform
even to a “crazy-quilt” of varying but readily discernible
state laws and regulations. Instead. businesses will be
expected to comply with a hodge-podge of post-hoc
judgments of lay juries in class-action tort cases. The “rules™
represented by those judgments are unknowable in advance,
placing companies in the impossible position of attempting
to conform their conduct to standards that exist only after the
fact, as one jury after another reconsiders whether a standard
established by federal regulation is sufficient under state law.
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The division of regulatory responsibility between federal
and state regulators makes sense in a variety of contexts. and
Congress has affirmatively sanctioned. and the Courts have
recognized. a dual regulatory scheme in those settings. See.
e.g., La. Pub. Serv. Comm'n, 476 U.S. at 370-71 (dual state
and federal regulation of rules governing depreciation of
property used by telephone companies); Gen. Motors Corp.
v. Tracy, 519 U.S. 278. 293 (1997) (separate state and
federal regulatory authority over intrastate versus interstate
gas trade).” In this case. however. the Fourth Circuit
displaced the considered judgment of federal regulators in
favor of ad hoc, after-the-fact decisions of state juries, not
state lawmakers. To the extent that the federal government
considered a place in the regulation of nationwide wireless
telecommunications (or any of the many other multi-state
industries subject to extensive federal regulation) for the
States. it surely envisioned that the state actor would be a
regulatory body. not a jury. In the context of RF emissions.
the intended nationwide, uniform application of the federal
regulation plainly displaces state regulation. A fortiori.
“regulation”™ of RF emissions by lay juries applying state tort
law is even more clearly preempted. Moreover, Pinney
invites state juries to make these sorts of ad hoc
determinations in the context of large class actions. in which
emotion. rather than reason or policy. may well influence the
outcome.

The threat of massive damages awards in large state-law
class actions necessarily will have a standard-setting effect.
A company that markets a product or service both acceptable
to federal regulators and allowable under the laws of 49 of
the 50 states. but which faces an adverse judgment in a
single tort case in a single state. will have little choice but to

7 As the Petition points out (Pet. 5-8), the history in the area of

radio communications has. quite logically, been one of exclusive federal
control. This makes the Fourth Circuit’s devolution of authority to state
litigants and lay juries all the more extraordinary.
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alter its conduct to satisfy the “standard™ established by the
decision of that lone jury applying a single state’s tort law.
In effect. Pinney removes regulatory authority from the
expert agency Congress charged to act, and places it in the
hands of plaintiffs’ lawyers and inexpert state jurors in a race
to impose the most onerous standard. Such reallocation of
authority defies the Supremacy Clause. and it is particularly
ill-suited to the many industries in which the development of
standards for design. manufacturing. labeling. and safe
operation require the application of scientific or technical
expertise.

3. In every industry for which the market for goods and
services is truly national. the importance of a unified.
centralized standard-setter is paramount. A uniform and
exclusive federal regulatory framework provides certainty
and consistency that facilitates multi-state business dealings.
That consistency is essential to the development and
operation of a truly national wireless telephone network. as
explained in the Petition. See Pet. 17, 20-21. 23. Itis no less
crucial for the many other industries whose business
operations regularly and necessarily cross state lines.

Without this Court’s intervention. the Fourth Circuit’s
decision will cast doubt on a multitude of interstate business
operations, because companies cannot know, in light of
Pinney. whether satisfying federal regulatory requirements
will be sufficient to foreclose liability under a patchwork of
state laws. Because the Fourth Circuit’s rationale threatens
the validity of countless regulatory schemes that provide the
predictability and uniformity essential to multistate business
operations, this Court’s review is warranted.

CONCLUSION
The petition for a writ of certiorari should be granted.
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