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fraudulent intent. And the third approach-the approach
petitioners espouse--requires the government to prove that
the false representations would deceive persons of ordinary
prudence.

Remarkably, none of the courts of appeals to address
this hotly disputed issue has examined the common law of
fraud, as this Court's analysis in Neder and Pasquantino
requires. As we demonstrate in Part II below, that analysis
points strongly toward adoption of the third approach.

I. THE COURT SHOULD GRANT THE WRIT TO
RESOLVE THE SPLIT IN THE CIRCUITS
OVER THE "ORDINARY PRUDENCE"
ELEMENT OF THE MAIL AND WIRE FRAUD
STATUTES.

The courts of appeals are sharply divided over the
"ordinary prudence" element of the mail and wire fraud
statutes. The Court should grant the writ to resolve the split
in the circuits and to establish unifonnity for the hundreds of
mail and wire fraud cases brought each year nationwide.

The split over the "ordinary prudence" element runs
three ways. The First, Fourth, Ninth, and District of
Columbia Circuits reject the element entirely.3 The Second
and Tenth Circuits, and some panels of the Third, Fifth,
Seventh, and Eleventh Circuits, recognize the "ordinary
prudence" element, but-like the courts below in this case-­
decline to apply it literally. These courts view the ability of
the false representations to deceive persons ofordinary
prudence as relevant to the defendant's intent. They do not

3 See, e.g., United States v. Brien, 617 F.2d 299, 311 (1st Cir.
1980); United States v. Colton, 231 F.3d 890, 903 (4th Cir. 2000)~
United States v. Ciccone, 219 F.3d 1078, 1083 (9th Cir. 2000);
United States v. Hanley, 190 F.3d 1017, 1023 (9th CiT. 1999);
United States v. Maxwell, 920 F.2d 1028, 1036 (D.C. Cir. 1990).
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pennit consideration of the alleged victim's diligence.4 The
Sixth Circuit (except in this case), the Eighth Circuit, and
some panels of the Third, Seventh, and Eleventh Circuits
apply the "ordinary prudence" element by its terms, to
exclude from the scope of the mail and wire fraud statutes
false representations that no reasonably prudent person
would accept without further inquiry.S

These disparate approaches reflect profound
differences over the scope and role ofcriminal law-and
especially federal criminal law-in modem society.
Proponents of the first and second approaches outlined above
contend that applieation-or at least literal application-of the
"ordinary prudence" element "would invite con men to prey
on people of below-average judgment or intelligence, who
are anyway the biggest targets of such criminals and hence
the people most needful of the law's protection." United
States v. Coffman, 94 F.3d 330, 334 (7th Cir. 1996); see. e.g.,
United States v. Hanley, 190 F.3d 1017, 1023 (9th Cir.

4 See, e.g., United Stales v. Thomas, 377 F.3d 232, 241-43 (2d Cir.
2004); United Stales v. Coyle, 63 F.3d 1239, 1243-44 (3d Cir.
1995); Blachly v. United States, 380 F.2d 665, 671-72 & n.l3 (5th
Cir. 1967); United States v. Masten, 170 F.3d 790, 795-96 (7th
Cir. 1999); United Stales v. Coffman, 94 F.3d 330, 333-35 (7th
Cir. 1996); United Stales v. Drake, 932 F.2d 861,863 (lOth Cir.
1991); United States v. Gray, 367 F.3d 1263, 1268-69 (lIth Cir.
2004). Panels of the First and Ninth Circuits have adopted this
approach as well. See, e.g., United States v. Brandon, 17 F.3d
409, 425 (1 st Cir. 1994) (bank fraud); United Stales v. Green, 745
F .2d 1205, 1207 (9th Cir. 1984); United States v. Beecroft, 608
F.2d 753, 757 (9th Cir. 1979).
s See. e.g., Brokerage Concepts, Inc. v. US. Healthcare, Inc., 14()
F.3d 494, 528-29 (3d Cir. 1998); Kehr Packages, Inc. v. Fidelcor,
Inc., 926 F.2d 1406, 1416 & n.3 (3d Cir. 1991); Walters v. First
Tennessee Bank, NA., 855 F.2d 267,273 (6th Cir. 1988); Blounr
Financial Services, Inc. v. Heller and Co., 819 F2d 151, 153 (6tlt
Cir. 1987); Associates in Adolescent Psychiatry, S.C. v. Home Life
Insurance Co., 941 F.2d 561, 570 (7th Cir. 1991); United States "v.

Goodman, 984 F.2d 235, 240 (8th Cir. 1993); United Stales v.
Brown, 79 FJd 1550, 1558-61 (lIth Cir. 1996).
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1999). By contrast, courts that decline to extend the mail
and wire fraud statutes to representations that would not
deceive persons of ordinary prudence hold that "in today's
society, criminal prosecution cannot be used to punish those
who run promotional schemes to make money simply
because some persons are more susceptible to try their luck
than a more prudent recipient of the mail." United States v.
Goodman, 984 F.2d 235, 240 (8th Cir. 1993); see, e.g.,
United States v. Brown, 79 F.3d 1550, 1560 n.18 (11th Cir.
1996). This case affords the Court an opportunity to choose
between these competing approaches and to ensure that mail
and wire fraud defendants nationwide receive unifonn
treatment.

II. THE COURT SHOULD GRANT THE WRIT
BECAUSE THE COURT OF APPEALS'
DECISION DISREGARDS TIDS COURT'S
DECISION IN NEDER.

The court of appeals below-like virtually all federal
courts to address the "ordinary prudence" issue--disregarded
the method for interpreting the mail and wire fraud statutes
that this Court prescribed in Neder and reinforced in
Pasquantino. Neder recognizes a "presumption that
Congress intended to incorporate the common-law meaning
of the term 'fraud' in the mail fraud, wire fraud, and bank
fraud statutes, II which can only be overcome by "the text or
structure of the fraud statutes themselves." 527 U.S. at 23
n.7; Pasquantino, 125 S. Ct. at 1772-79 (examining common
law revenue rule to determine scope of wire fraud statute).

The form of the "ordinary prudence" element that
focuses on the diligence of the alleged victim was widely
(although not uniformly) recognized at common law when
Congress adopted the mail fraud statute in 1872 and the wire
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fraud statute in 1952.6 No textual or structural basis exists to
rebut the presumption that Congress intended to include the
common law "ordinary prudence" requirement in those
statutes. Although Congress' focus on the "scheme to
defraud," rather than on completed fraud., logically excludes
the COIl1II)on law elements ofactual reliance and damages,
see Neder, 527 U.S. at 24-25, that language is not
inconsistent with the "ordinary prudence" element Under
Neder, therefore, that element must be incorporated in 18
U.S.C. §§ 1341 and 1343 and given the meaning it had at
common law. By endorsing the district court's instruction,
which reduced the "ordinary prudence" element to an
"argument" that the jury could "considerO" on the issue of
intent to deceive, the court ofappeals' decision disregarded
the interpretive approach that this Court recognized in Neder

6See, e.g., Bianconi \I. Smith, 3 Ariz. 320, 324-45 (1892)
("[c]ommon, ordinary prudence would have suggested some
investigation" into seller's title to land before b~er purchased it;
buyer's fraud claim dismissed Where~t]he facihties for obtaining
infonnation relative to the title and ri t of session were open
to (the buyer]"); Jones v. Foster, 51 .E. 8~865 (Ill. 1898) (no
actionable fraud unless alleged victim "exercises ordinary .
prudence and care against the deception and fraud practiced upon
him"); Wead\l. Ganzhom, 216 Iowa 478,480,484,249 N.W. 271
(1933) (affinning rejection of defense of fraud, because "the
means ofknowledge of the alleged fraudulent statements were
equally available to both parties herein"); Kreme \I. Miller, 11
S.W.2d 99,101-02 (KY. 1928) (person who signs contract without
reading it cannot claIm fraud unless he exercised ordinary care);
MUlal v. Mistal, 52 N.E.2d 418, 420 (Mass. 1943) (wife cannot
obtain annulment ofmarriage based on husband's fraud unless
husband's representations would have deceived person of ordinary
prudence); Collier v. Stebbins, 210 N.W. 264, 267 (Mich. 1926)
(recognizing "ordinary prudenCe"~rinCiPle at common law);
lyons v. Briggs, 14 R.I. 222, 223 1883) ("[Ilt is pretty well settled
that a representation is not actiona Ie unless It is such a one as is
calculated to deceive a man of ordinary prudence."); Costello \I.

Larsen, 29 S.E.2d 856,857-58 (Va. 1944) (citing, among other
authorities, Kent's Commentaries and Judge Cooley's treatise on
torts for the proposition that the "ordinary rrudence" requirement
exists at common law); Biel v. Tolsma,16 P. 1047. 1048 (Wash.
1916) (affirming ordinary prudence instruction).
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and applied in Pasquantino. In accordance with those
decisions, the Cowt should grant the writ to provide a
definitive interpretation of the mail and wire fraud statutes in
light of their common law backgrmmd.

CONCLUSION

The petition for a writ of certiorari should be granted.
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