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sentence under the Booker regime. App. 4a-5a. Thisisa
heavy burden that defendants can rarely meet. It is not
enough to satisfy the burden that (as here) the improper
judicial factfinding roughly doubled the defendant's
sentence. It is not enough that (as here) the district court
sentenced the defendant at the bottom of the applicable
guideline range. App. 7a.* It is not enough that (as here) the
defendant vigorously challenged the evidence supporting the
enhanced sentence "through cross-examination, objection,
and the introduction of witnesses." App. 6a. And it is not
enough that the district court complained generally about the
harshness of the guide:lincs.5 Instead, a defendant's remedy
for his unconstitutional sentence generally turns on whether
the district court happened to state that, if unconstrained by
the guidelines, it would have imposed a shorter sentence.
App. 5a.°

The approach that the Tenth Circuit follows (together
with the First, Fifth, Eighth, and Eleventh Circuits) thus rests
the defendant's fate largely on the happenstance of the
district court's sentencing dictum. This application of the
third plain error prong places an unfair and usually
insurmountable burden on the appellant. As the Sixth
Circuit observed in adopting a presumption of prejudice:

4 See, e.g., United States v. Guzman, 419 F.3d 27, 33 (1st Cir. 2005);
United States v. Pirani, 406 F.3d 543, 553 (8th Cir.) (en banc), cert.
denied, 126 S. Ct. 266 (2005).

? See, e.g., United States v. Guzman, 419 F.3d 27, 33 (1st Cir. 2005);
United States v. Pirani, 406 F.3d 543, 553 n.6 (8th Cir.) (en banc), cert.
denied, 126 S. Ct. 266 (2005).

8 See, e.g., United States v. Jimenez-Gutierrez, 425 F.3d 1123, 1126 (8th
Cir. 2005); United States v. Rodriguez-Ceballos, 407 F.3d 937, 941 (8th
Cir. 2005); United States v. Clifton, 406 F.3d 1173, 1181-83 (10th Cir.

2005); United States v. Antonakopoulos, 399 F.3d 68, 81 (1st Cir. 2005).
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The extraordinary difficulty facing defendants
. .. in showing that the use of mandatory, rather than
advisory, Guidelines affected the outcome of their
sentencing proceedings is exacerbated by the fact that
to make such a showing, the defendants would
presumably have to demonstrate that the district court
somehow intimated that it felt constrained by the
Guidelines or that it would have preferred to sentence
the defendant to a lower sentence. This, in our view,
is too exacting a burden, given the fact that this
Court, along with others, had repeatedly instructed
sentencing courts pre-Booker to impose sentences
within the applicable mandatory Guidelines range,
with limited exceptions, and had consistently upheld
the constitutionality of the Guidelines and their
mandatory nature, even after the Supreme Court's
decision in Blakely.

United States v. Barnett, 398 F.3d 516, 528 (6th Cir. 2005);
see, e.g., United States v. Ameline, 409 F.3d 1073, 1078-79
(9th Cir. 2005) (en banc) ("We surmise that the record in
very few cases will provide a reliable answer to the question
of whether the judge would have imposed a different
sentence had the Guidelines been viewed as advisory. . ..
Pre-Booker, there simply would have been no need or
practical reason for the judge to make such a record, since
the judge could not have expected then that it would make a
legal difference.”). By granting the writ in this case, the
Court can correct the unduly harsh plain error standard
adopted by the First, Fifth, Eighth, Tenth, and Eleventh
Circuits. '

o
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IL. A DECISION IN THIS CASE WILL PROVIDE
GUIDANCE IN THE MANY PLAIN ERROR
BOOKER CASES STILL IN THE APPELLATE
PROCESS.

In the eleven months since this Court decided
Booker, the courts of appeals have decided hundreds of plain
error cases involving constitutional Booker error. Through
these decisions, the courts have solidified the three-way
circuit split outlined above. But the courts of appeals
continue to decide dozens of plain error Booker cases. In the
first three weeks of December 2005 alone, for example, the
federal appellate courts issued published or unpublished
opinions in more than 55 such cases.

These decisions continue the pattern outlined above.
The overwhelming majority of appellants presenting plain
error Booker issues in the Second, Third, Fourth, Sixth,
Seventh, Ninth, and District of Columbia Circuits obtain
either a resentencing or a remand to the district court for a
determination of prejudice.’” By contrast, the overwhelming
majority of such appellants in the First, Fifth, Eighth, Tenth,
and Eleventh Circuits have their sentences affirmed, despite
plain constitutional error, because they cannot demonstrate
on a pre-Booker sentencing record that the district court
would have imposed a shorter sentence under the post-
Booker regime.® As these recent decisions demonstrate, the

7 See, e.g., United States v. Gomez, 2005 U.S. App. LEXIS 27162, at
*17-%24 (D.C. Cir. Dec. 13, 2005); United States v. Sahanaja, 2005 U.S.
App. LEXIS 26808, at *18-*24 (9th Cir. Dec. 8, 2005).

8 See, e.g., United States v. Jones, 2005 U.S. App. LEXIS 28022, at *25-
*29 (1st Cir. Dec. 19, 2005); United States v. Lopez, 2005 U.S. App.
LEXIS 27151, at *8-*12 (8th Cir. Dec. 13, 2005). But see United States
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need for this Court to end the disparate treatment of
unconstitutionally sentenced defendants who happen to have
been convicted in different parts of the country remains as
great as ever.

CONCLUSION
The petition for a writ of certiorari should be granted.
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v. Starnes, 2005 U.S. App. LEXIS 26890, at *21-*24 (5th Cir. Dec. 7,
2005) (unpublished) (vacating sentence ).



