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It is an extraordinary proposition that state and local
officials owe a fiduciary duty to the citizens they serve
under federal common law--or, for that matter, under
a federal consent decree--enforceable upon breach by
a federal mail fraud prosecution, rather than a
prosecution by state or local authorities under state
or local law (or, under appropriate circumstances, a
contempt prosecution for willful violation of the
federal consent decree). Brumley underscores the
flaw in this approach: To recognize a federal common
law duty of honest services independent of state law
"would offer § 1346 as an enforcer of federal
preferences of 'good government' with attendant
potential for large federal inroads into state matters
and genuine difficulties of vagueness." 116 F.3d at
735

4. The search for an interpretive principle
to cabin the "amorphous and open-ended" language of
§ 1346 raises two further questions: whether a court
may properly read into the statute either of the
limiting principles the courts of appeals have adopted
and, if not, whether the statute must be held
unconstitutionally vague.

This Court has held that "[1]egislatures and not
courts should define criminal activity." United States
v. Bass, 404 U.S. 336, 348 (1971). It is at least
arguable, therefore, that it is for Congress, and not

(continued...)

from such disparate sources as an employee handbook and a
power of attorney agreement. App. 20 (citing United States v.
George, 477 F.2d 508, 514 n.7 (7th Cir. 1973), and United States
v. Williams, 441 F.3d 716, 723-24 (9th Cir. 20086)).
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the courts, to set limits on the vague language of
§ 1346. As Judge Jacobs put it in dissent, "[TThe
splintering among the circuits demonstrates [that]
section 1346 effectively imposes upon courts a role
they cannot perform. When courts undertake to
engage in legislative drafting, the process takes
decades and the work is performed by unelected
officials without the requisite skills or expertise; and
as the statutory meaning is invented and accreted,
prosecutors are unconstrained and people go to jail
for inchoate offenses." United States v. Rybicki, 354
F.3d 124, 164 (2d at Cir. 2003) (en banc) (Jacobs, J.,
dissenting); see, e.g., Brumley, 116 F.3d at 736 (Jolly,
J., dissenting) (accusing the majority of "assuml[ing] a
role somewhere between a philosopher king and a
legislator to create its own definitions of the terms of
a criminal statute").

If the Court agrees with Judges Jacobs and
Jolly that interpreting § 1346 to include a limiting
principle amounts to impermissible judicial
legislation, it should consider whether the statute,
shorn of judicially created limits, is unconstitutionally
vague under the Fifth Amendment Due Process
Clause. "A conviction fails to comport with due
process if the statute under which it is obtained fails
to provide a person of ordinary intelligence fair notice
of what is prohibited, or is so standardless that it
authorizes or encourages seriously discriminatory
enforcement." United States v. Williams, 128 S. Ct.
1830, 1845 (2008).

Section 1346 without a limiting principle
violates due process under the Williams standard.
Courts have recognized that the statute "is vague and
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amorphous on its face and depends for its
constitutionality on the clarity divined from a jumble
of disparate cases." Brown, 459 F.3d at 523; see, e.g.,
Rybicki, 354 F.3d at 135-38 (looking to case law to
determine the meaning of § 1346 because neither its
language nor the "sparse" legislative history provides
adequate guidance). But the "disparate cases" that
give the statute "clarity" reflect the limiting principles
that courts have read into the opaque language of
§ 1346. If those limiting principles may not be
engrafted on the statutory language, then § 1346
surely "fail[s] to provide the kind of notice that will
enable ordinary people to understand what conduct it
prohibits" and "authorize[s] and even encouragels]
arbitrary and discriminatory enforcement." City of
Chicago v. Morales, 527 U.S. 41, 56 (1999) (plurality
opinion); see, e.g., Williams, 128 S. Ct. at 1845;
Kolender v. Lawson, 461 U.S. 352, 357 (1983).

CONCLUSION

The petition for a writ of certiorari should be
granted.
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