




































































Particularly where ethical or constitutional concerns are raised, it is important for all involved to
understand how to act. See, e.g., Commonwealth v. Coleman, 574 Pa. 261, 275 n.10 (2003)
(recognizing that bright-line rules provide guidance to law enforcement officials); Snider v.
Superior Court, 113 Cal. App. 4th 1187, 1197 (2003) (“[W]ith regard to the ethical boundaries
of an attorney’s conduct, a bright line test is essential. As a practical matter, an attorney must be
able to determine beforehand whether particular conduct is permissible.”); Arizona v. Roberson,
486 U.S. 675, 681-82 (1988) (bright line rule important to guide law enforcement officials). As
is evident from the parties’ briefing, as more governments have attempted to circumvent the
rules of neutrality, these issues have been raised with growing regularity.

The increasing frequency of these types of contingent fee contracts and the headlines they
generate unfortunately undermine public faith in the judicial system and create the appearance
that lucrative contracts are for sale in exchange for political patronage. See e.g., Editorial, All
Aboard the Gravy Train, St. Louis Post-Dispatch, Sept. 17, 2000, at B2; Assoc. Press, Lawyer
Fees Weren't S.C.’s, Official Says, Charlotte Observer, May 2, 2000, at 1Y; Glen Justice, In
Tobacco Suit, Grumblings Over Lawyer Fees, Philadelphia Inquirer, Oct. 4, 1999, at A1; Robert
A. Levy, The Great Tobacco Robbery: Hired Guns Corral Contingent Fee Bonanza, Legal
Times, Feb. 1, 1999, at 27. When public entities hire contingency fee counsel, as here, they
often circumvent open and competitive process used with other contracts to assure that the
government receives the best value and quality. Even where governments have issued some type
of request for proposals, there are often lax selection standards. Thus, governments have
routinely awarded highly lucrative contingency fee contracts to friends and political supporters,

so that private attorneys benefit at the expense of the public interest and taxpayers.
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Abundant examples around the country show that state officials routinely choose their
political donors to represent the state on a contingency fee basis. The examples of political
favoritism and dangers of corruption are well-reported:

e Former Texas Attorney General Dan Morales was sentenced to four years in federal
prison for attempting to funnel millions of dollars worth of legal fees to a long-time
friend who did little work on the state’s tobacco litigation;'

e The two firms selected by then Pennsylvania Attorney General to handle the tobacco
lawsuits also happened to be among his largest campaign donors, placing in the top
ten on a list of more than two hundred contributors. ?

e South Carolina Attorney General Charles Condon handpicked seven law firms to
represent the state in the tobacco lmgatlon, six of which included the attorney
general’s friends or political supporters;'

e Missouri Attorney General Jay Nixon selected five law firms that had made over
$500,000 in political contributions over the preceding eight years, most to him and
his party, to handle the state’s pamcxpauon in the tobacco litigation, for which they
eventually received $111 million in fees;'

e In 1996, then-Attorney General Carla Stovall of Kansas hired her former law partners
at Entz & Chanay to serve as local counsel in the State’s tobacco lawsuit.'® Attorney
General Stovall testified that she asked her former law firm to take the case “as a
favor” in part due to the “personal loyalty.”"” In addition to accepting the case that
resulted in a “jackpot” fee award, Entz & Chanay performed other “favors” for
Attorney General Stovall during her campaign and contributed money to her
campaign effort;'®

2 See John Moritz, Morales Gets 4 Years in Prison, Forth Worth Star Telegram, Nov. 1, 2003, at 1 A.

a See Glen Justice, In Tobacco Suit, Grumblings Over Lawyer Fees, Philadelphia Inquirer, Oct. 4, 1999, at
Al.

14 See Assoc. Press, Lawyer Fees Weren't 5.C.’s, Official Says, Charlotte Observer, may 2, 2000, at 1Y.

13 Editorial, Al Aboard the Gravy Train, St. Louis Post-Dispatch, Sept. 17, 2000, at B2; John Fund, Cash
In, Contracts Out: The Relationship Between State Attorneys General and the Plaintiffs’ Bar 8 (U.S. Chamber Inst.
for Legal Reform, 2004), available at http://www.instituteforlegalreform.com/pdfs/Fund%20AG%20report.pdf.

16 See Hearing on H.B. 2893, Before the Kansas House Taxation Comm., Feb. 14, 2000, at 16 (testimony
of Carla Stovall, Attorney General of Kansas), at
http://www.kslegislature.org/committeeminutes/2000/house/Hs Tax2- 14-00b.pdf.

7 14 at17.

18 See John L. Peterson, Payment for Law Firm Draws Fire; Hearing Continues in Case Involving Tobacco
Litigation, Kansas City Star, Feb. 17, 2000, at B3.
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e Oklahoma Attorney General Drew Edmondson retained three private plaintiffs’ firms
to sue poultry companies for water pollution in an agreement that entitled them to
receive up to half of the recovery;'® and

e In 1994, Louisiana Attorney General Richard Ieyoub proposed to hire fourteen law
firms — including many past contributors to his campaigns — to pursue
environmental claims on behalf of his office.?’

In contrast, other public officials have wisely decided not to use contingency fee counsel
for public interest, parens partiae litigation. And, they have found no imperative need to use
contingency fee counsel to litigate effectively. As Bonnie Campbell, the former Attorney

General of Iowa explained,

In Iowa, where I was attorney general, we resolved the issue quite
simply. When it was necessary to retain private counsel, we paid
an hourly fee. Furthermore, the decision to retain outside legal
assistance required approval from an executive council that
included the governor and other senior elected officials. Thus,
ultimate decision-making power remained with public officials and
was not clouded by the desire for personal financial gain.

There are times when private attorneys can help advance the public
interest, but they must always be the servant of the public, not the
master. When a state decides to litigate, there must be no doubt
that prosecutorial neutrality prevails.

Penny-wise, Pound Foolish: Hiring Contingent-fee Lawyers to Bring Public Lawsuits Only

Looks Like Justice on the Cheap, LegalTimes.com, at 4, August 18, 2003.2! The

19 See Adam Liptak, A Deal for the Public: If You Win, You Lose, N.Y. Times, July 9, 2007, at A10.

20 Editorial, leyoub’s Expedition, New Orleans Times Picayune, November 28, 1994, at B6. Upon a
challenge, the Louisiana Supreme Court invalidated the contingency fee agreements. See Meredith v. leyoub, 700
So. 2d 478 (La. 1997).

2! Bormer New York Attorney General Eliot Spitzer, considered one of the most aggressive and activist
state attorneys general, did not enter into contingency fee agreements with private lawyers. See Manhattan Inst.,
Center for Legal Pol’y, Regulation Through Litigation: The New Wave of Government Sponsored Litigation,
Conference Proceedings, at 7 (Wash., D.C., June 22, 1999) (transcript of remarks). In the multi-state tobacco suits,
the attorneys general of some states, such as Virginia, also opted not to hire contingency fee attorneys and instead
pursued the litigation with available resources. See Editorial, Angel of the O’s?, Richmond Times Dispatch, June 20,
2001, at A8. The federal government also pursues litigation without hiring lawyers on a contingency fee basis. See
Executive Order 13433, “Protecting American Taxpayers from Payment of Contingency Fees,” 72 Fed. Reg. 28,441
(daily ed., May 18, 2007).
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Commonwealth’s implicit argument that the “ends justify the means” is not only repulsive to due
process, good ethics and prudent policy, but it cannot withstand scrutiny in actual practice.

In the wrong situation, as here, contingency fee contracts force government officials to
waste taxpayer dollars and divert their attention from the public good. Without this Court’s
intervention, in this day of *“pay-to-play” headlines, these cases will continue to arise and public
confidence will continue to erode. The Court should act now to preserve the appearance of
propriety and instill public faith in an impartial legal process. There can be no appearance of
justice when the government’s counsel has a financial stake in the lawsuit.

CONCLUSION

The Court should grant Janssen’s application for extraordinary relief.
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