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Furthermore, the rules prohibit disclosure not only of
"evidence," but of "any information regarding the
Committee's or a subcommittee's ... proceedings"
and "!ainyother information or allegation respecting
the conduct of a Member." Rule 10(b), Committee on
Standards of Official Conduct, U.S. House of
Representatives (1995) (J.A. 180) (emphasis added).
Finally, contrary to McDermott's other argument, the
rules' prohibition on disclosure to persons "outside
the Committee" in no way creates a bizarrely limited
nondisclosure requirement that somehow exempts
information received from persons "outside the
Committee," i.e., virtually all information used by the
Committee. Thus, the Report could not have reached
any other conclusion because the rules are clear.5

Finally, it is irrelevant that the Committee decided
against "further proceedings." Pet. App. 145a. This
reflects only a decision to refrain from imposing
sanctions for the violation found; it does not suggest
that a violation was not found. 6

5 The rules' lack of ambiguity also shows that even if no Report
had been issued, the separation of powers would not be violated
by recognition that the rules prohibited McDermott's disclosure.
Thus, assuming arguendo that the Ethics Report for some
reason should be disregarded, there is an alternative ground for
affirming the judgment below, which makes this case a
particularly poor vehicle for considering a separation-of-powers
challenge.
6 McDermott is wrong in claiming (Pet. 26) that the
Subcommittee lacked authority to find a violation without
issuing a Statement of Alleged Violation. It is clear that a
formal Statement of Alleged Violation is a purely discretionary
document that an investigative subcommittee "may adopt" when
it finds a violation. Rule 19(0, Committee on Standards of
Official Conduct, U.S. House of Representatives, 109th Congress
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In sum, McDermott's separation-of-powers
argument, like his First Amendment argument,
neither warrants this Court's review nor is
meritorious.

C. The Court of Appeals' Judgment Also Is
Correct On Other Grounds

Even if the issues presented in the petition were
worthy of review, this case would be a poor vehicle for
resolving them because the rationale below is only
one of three meritorious grounds for rejecting
McDermott's First Amendment defense.

In addition to the reason adopted below,
Bartnicki's analysis is inapposite because, unlike the
Bartnicki defendants, McDermott did not "lawfully
obtain" the tape. Bartnicki: 532 U.S. at 525. In
Bartnicki, the Court emphasized that "respondents
played no part in the illegal interception," and, in

(2005-06) (emphasis added). Indeed, the Committee may,
without even convening an investigative subcommittee, adopt a
conclusion of the Chairman and Ranking Member that "the
respondent's conduct ... violates House Rules or standards
of conduct, but the circumstances indicate that a formal
investigation is not warranted:' Memorandum to Committee
from Chairman and Ranking Member, available at
http://www.house.gov/ethicslDeLay_memo.htm (last visited Oct.
25, 2007); see Rule 16, Committee on Standards of Official
Conduct, U.S. House of Representatives, 109th Congress (2005­
06). Even if there were ambiguity on this point, moreover, "[t]he
Committee necessarily believed that it had authority to act as it
did," and "the rules of a particular committee are for that
committee to interpret." Pet. App. 13a n.7 (internal quotation
marks omitted).
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addition, "their access to the information on the tape
was obtained lawfully." Id. One of the defendants
had found the tape in his mailbox, and the remaining
media defendants obtained recordings directly or
indirectly from him. Id. at 519. Thus, "[n]o one
claim[ed] that they ordered, counseled, encouraged,
or otherwise aided or abetted the interception, the
later delivery of the tape by the interceptor to an
intermediary, or the tape's still later delivery by the
intermediary to the media." Id. at 538 (Breyer, J.,
concurring) (emphasis added).

Here, by contrast, the Martins "could not have
completed their disclosure without the active
assistance of McDermott," who not only directly
participated in their illegal disclosure, but also did so
at a time when he "knew the Martins had illegally
intercepted the conversation." Pet. App. 90a; id. at
45a. On this basis, the Bartnicki Court expressly
distinguished this case: "In the Boehner case, as in
this suit, a conversation over a car cell phone was
intercepted, but in that case the defendant knew both
who was responsible for intercepting the conversation
and how they had done it." 532 U.S. at 522 n.5.

As the Court of Appeals panel recognized, the
distinction between McDermott and the Bartnicki
defendants is important, sensible, and "plain to see":

It is the difference between someone
who discovers a bag containing a
diamond ring on the sidewalk and
someone who accepts the same bag
from a thief, knowing the ring inside to
have been stolen. The former has
committed no offense; the latter is
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guilty of receiving stolen property, even
if the ring was intended only as a gift.

Pet. App. 46a-47a. Moreover, "Representative
McDermott's complicity constituted aiding and
abetting [the Martins'] criminal act [of disclosure], or
the formation of a conspiracy with them, or," at the
very least, "amounted to participating in an illegal
transaction." Id. at 45a-46a (footnotes omitted).
Under any of these characterizations, McDermott did
not "lawfully obtain" information in any meaningful
sense. Accordingly, even if McDermott were a
private citizen, the Bartnicki standard would not
apply here.

In any event, even if Bartnicki's more stringent
test governed here, McDermott would still lose under
it. Even if not independently dispositive,
McDermott's direct participation in the illegal
transaction with the interceptors and his status as a
sensitive confidential official would enhance the
government's interest in prohibiting his disclosure.
Equally important, the content of the intercepted
conversation, in stark contrast to the threats of
physical harm in Bartnickl: demonstrates that
application of the statute here furthers a
particularized and compelling interest. The
intercepted call was a private conversation among
leaders of Congress about congressional business, so
the Speech or Debate Clause prohibits its disclosure
in any forum. U.S. CONST. art. I, § 6, cl. 1. That
clause confirms that the interest in maintaining the
privacy of these communications, like other
privileged information such as "trade secrets" or
attorney-client communications, surpasses any
interest in public disclosure. See Bartnicki, 532 U.S.
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at 533 (stating that the holding did not extend to
disclosure of "trade secrets"). These factors in
combination certainly distinguish the fact-specific
Bartnicki holding and decisively tip the oalance in
favor of upholding the application of the statute in
these unusual circumstances.

In addition to confirming the correctness of the
Court of Appeals' judgment, these points highlight
that the questions presented in the petition do not
resolve this case and might well not even be reached.
At the very least, because there are several different,
fatal flaws in McDermott's First Amendment defense,
there would be a real possibility of affirmance
without agreement by a majority of the Court on the
appropriate rationale-especially given the Chief
Justice's recusal. This provides yet another reason to
deny certiorari here.

CONCLUSION
The petition should be denied.
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