






















































The General Counsel's Office has no constitutional or legislative authority to take a cut

of the Commonwealth's money before it returns the money to the Treasury. To be sure, lawyers

who do not remit the total recovery received on behalf of the Commonwealth are subject to

criminal penalties. 72 Pa. Stat. Ann. § 4663. The General Assembly has passed laws to

authorize the Executive to retain or to use a portion of the recovery proceeds when it has

intended the funds to be used for that purpose. The General Assembly, for example, has

authorized the Commonwealth's Department of Justice to pay "informers" out of any recovery

and to remit the remaining amount to the Treasury. See 71 P.S. § 826.5. Unlike other states, no

law permits the General Counsel's Office to divert any of the recovered funds to pay private

counsel.

Nor did the General Assembly provide a special general exception to the General

Counsel's Office. The General Counsel's Office, for instance, has no authority unilaterally to

sign a contract that would divert fifteen percent of the recovery toward a public health program

or to increase school funding. See Process Gas Consumers Group v. Pennsylvania Public Utility

Comm 'n, 511 A.2d 1315 (Pa. 1986) (holding that the Public Utility Commission violated the

separation of powers doctrine by directing that excess revenues be used to fund conservation

programs). The General Counsel's decision to contract away fifteen percent of the

Commonwealth's money on private attorneys is no different. The General Counsel is not paying

the outside attorneys from funds appropriated for the use of that office. The General Counsel's

office has not requested or received any legislative appropriation or approval for the contingency

fee contract with Bailey Perrin, even though only the General Assembly has the authority to

decide how to spend the Commonwealth's money. See Shapp, 391 A.2d at 603 ("[N]owhere in
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our Constitution is the executive branch given any right or authority to appropriate public monies

for any purpose.").

A similar case from the Supreme Court of Louisiana illustrates the fallacy of the General

Counsel's argument. In Meredith v. Ieyoub, 700 So. 2d 478 (La. 1997), the court examined a

contingency fee contract under which the Louisiana Attorney General retained private attorneys

to investigate and prosecute environmental damage claims on behalf of the state. The Meredith

court noted that, "under the separation of powers doctrine, unless the Attorney General has been

expressly granted the power in the constitution to pay outside counsel contingency fees from

state funds, or the Legislature has enacted such a statute, then he has no such power." Id. at 481.

As the court acknowledged, while the Louisiana Constitution does not provide for such fee

arrangements, the Louisiana legislature, in certain instances, has allowed the Louisiana Attorney

General to enter into particular contingency fee contracts by express grants of statutory authority.

Id. at 482. The court concluded, however, that neither the Louisiana Constitution nor any statute

granted the Louisiana Attorney General express authority to pay contingency fees to private

attorneys to help enforce Louisiana's environmental laws. Id. at 484. The court thus held,

"[ulntil the Legislature enacts a statute authorizing the Attorney General to enter into

contingency fee contracts, the Contract is invalid and may not be implemented or enforced." Id.;

see also Office of the State Auditor, Mississippi, Informational Review: MCI Tax Settlement

With the State of Mississippi (2006) 2-4, 13, available at

www.osalstate.ms.us/documents/performance/mci-tax-review06.pdf. (auditor findings that the

Attorney General had acted beyond the scope of his constitutional and statutory authority by

paying private lawyers out of funds that were not in his legislatively-approved budget and which

should have been placed in the Treasury for public benefit).
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Here too, the General Counsel's Office had no authority to enter into the contingency fee

contract diverting public funds. By contracting away a portion of the Commonwealth's money,

the Office of Governor's Counsel invaded the General Assembly's exclusive constitutional

sphere of power. See, e.g., Commonwealth v. Stern, 701 A.2d 568,570 (Pa. 1997) (recognizing

the principle that one branch may not exercise the powers exclusively granted to another branch);

Sweeney v. Tucker, 375 A.2d 698, 705 (Pa. 1977) ("Under the principle of separation of the

powers of government, however, no branch should exercise the functions exclusively committed

to another branch."). Without this constitutionally required legislative check, nothing stops the

General Counsel's Office or another agency from circumventing the legislature by running its

own sub-Treasury and funding its own pet projects out of funds recovered on the

Commonwealth's behalf.

In sum, neither glib explanations nor financial constraints can erase the constitutional

transgressions. Constitutional safeguards are most essential when the government cries need,

emergency, or crisis. 19 Budgets do not justify the sacrifice of good ethics and fair play in the

courtroom.

The issue is this: Outside contingency fee attorneys pitch a lawsuit to a government as

"free money," with "no cost, no risk." The government says that no viable alternative exists, it

needs to retain and use outside counsel, and it can benefit from the litigation gains with no

downside cost. The government and its outside attorneys proclaim that public health, and public

coffers, will be well served. But, the People's representatives have not spoken; they have been

19 As the United States Supreme Court has explained, "the Bill of Rights in general, and the Due Process
Clause in particular... were designed to protect the fragile values of a vulnerable citizenry from the overbearing
concern for efficiency and efficacy that may characterize praiseworthy government officials no less, and perhaps
more, than mediocre ones." Stanley v. Illinois, 405 U.S. 645, 656 (1972). See also City & County olSon Francisco
v. Philip Morris, 957 F. Supp. 1130, 1136 n. 3 (N.D. Cal. 1997) (rejecting the "public policy" argument that "a
contingent fee arrangement is necessary... to make it feasible for the financially strapped government entities to
match resources with the wealthy [corporate] defendants.").
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shut out. Accountability has vanished. Public officials are, or appear to be, beholden. When

money appears to influence decisions in lawsuits brought on behalf of the People, public trust

dissipates. The illusion of free money with no downside, in reality, is fool's gold. The cost is

the integrity of the judicial system.

CONCLUSION

The Court should grant Janssen's Motion to Disqualify Bailey Perrin Bailey LLP in this

action.
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