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Source Book at 288 Several House members, however,
specifically noted their concern that

Actual damages resulting from an agency's misconduct
will, in most cases, be difficult to prove and this will often
effectively preclude an adequate remedy at law. Moreover,
if we are concerned with effectively deterring the willful,
arbitrary, or capricious disclosure or transfer of protected
records, a provision pennitting a court to assess punitive
damages or, at the very least, liquidated damages is
essential.

H.R. Rep. No. 93-1416, at 38, reprinted in Source Book at
330.

The final version of the Act "represent[ed] a compromise
between the two positions." Analysis of House and Senate
Compromise, reprinted in Source Book at 862. The House
bill's culpability standard was retained in slightly softened
form - an "intentional or willful" standard that is "somewhat
greater than gross negligence." Id. The Senate's $1,000
liquidated damages provision was added to the "actual
damages" provision in the House bill. Id. at 851.

The final Act thus allows individuals to recover some
damages for the dignitary harm, and associated emotional
distress, of a privacy invasion - more often than not the only
harm associated with such a claim. 2 Dobbs, supra, § 7.3(4).
This ensures that the civil remedies provision serves the Act's
goals to remedy the harms typically caused by a privacy
violation and to deter future agency violations. The
availability of liquidated damages also provides an incentive
to "the widest possible citizen enforcement through the
judicial process." S. Rep. No. 93-1183, at 83, reprinted in
Source Book at 236. At the same time, the $1,000 cap on
liquidated damages, particularly when combined with the strict
culpability element, mitigates the risk ofexcessive government
liability. 2 Dobbs, supra, § 7.3(4).
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Finally, it is noteworthy that, as enacted, the Privacy Act's
civil remedies provision parallels common-law remedies in
intentional torts generally, and privacy torts specifically.
Congress "legislate[s] against a background of common-law
adjudicatory principles" (Astoria Fed. Sav. & Loan Ass'n v.
Solimino, 501 U.S. 104, 108 (1991 )), and this Court often
looks to this background to "defin[e] the elements ofdamages
and the prerequisites for their recovery" in federal statutes.
Carey, 435 U.S. at 257-58. The Act defines liability for
"intentional or willful" actions. At common law, intentional
torts (such as battery and false imprisonment) do not require
proof of actual damages as a prerequisite to recovery. See,
e.g., McCormick, supra, § 107. Rather, some amount of
damages (even ifnominal) is awarded to vindicate the legally
protected interest itself, to remedy harms presumed to result
even ifnot quantifiable, and to encourage suits to vindicate the
protected interest. 2 Dobbs, supra, §§ 7.1(1), 7.1(2); see also
Restatement (Second) ofTorts § 902 cmt. a. The same is true
in common-law privacy torts, in which a plaintiff may
"recover damages for emotional distress or personal
humiliation that he proves to have been actually suffered by
him, if it is of a kind that normally results from such an
invasion." Restatement (Second) ofTorts § 652H cmt. b. If
quantifiable, actual damages are recoverable as well, but their
absence does not preclude any recovery at all. Id. cmt. d; see
D. Elder, Privacy Torts § 2:10 (2002). Thus, an interpretation
of the Privacy Act that allows statutory damages for
"intentional or willful" violations, even absent provable actual
damages, confonns with analogous common-law tort remedies
that serve the same purposes Congress intended the Act to
serve.
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B. OMB's Privacy Act Guidelines Interpret The
Privacy Act To Allow A $1,000 Statutory Damages
Award Without Proof Of Actual Damages

Congress tasked the OMB to "develop guidelines and
regulations for the use of agencies in implementing the
provisions of' the Privacy Act and to "provide continuing
assistance to and oversight of the implementation of the
provisions [of the Act] by agencies." Pub. L. No. 93-579 § 6
(current version codified at 5 U.S.C. § 552a(v)). Seven
months after the Act's effective date, OMB promulgated the
Privacy Act Guidelines. 40 Fed. Reg. 28,948 (1975). The
Guidelines speak directly to the issue presented in this case,
interpreting Sections 552a(g)(1)(D) and (g)(4)(A) to mean that
~~[w]hen the court finds that an agency has acted willfully or
intentionally in violation of the Act in such a manner as to
have an adverse effect upon the individual, the United States
will be required to pay ... actual damages or $1,000,
whichever is greater . . .." Id. at 28,970. OMB's
"interpretation of the statute, like its legislative history,
confinns what is clear from the statute's plain language."
Wimberly v. Labor and Indus. Relations Comm 'n ofMo., 479
U.S. 511, 522 (1987). Statutory damages are not contingent
upon proofofactual damages. Rather, they are an alternative
available to individuals who cannot quantify actual damages.

OMB's interpretation is entitled to great respect for three
reasons.7 First, OMB's interpretation is consistent with the

7 See generally United States v. Mead Corp., 533 U.S. 218,228 (2001)
("'The weight [accorded to an administrative] judgment ... will depend
upon the thoroughness evident in its consideration, the validity of its
reasoning, its consistency with earlier and later pronouncements, and all
those factors which give it power to persuade .... '" (quoting Skidmore v.
Swift & Co., 323 U.S. 134, 140 (1944). Lower federal courts have
afforded the Guidelines ..the deference usually accorded interpretation of
a statute by the agency charged with its administration[.]" Albright v.
United States, 631 F.2d 915, 919 n.5 (D.C. Cir. 1980); accord, e.g.,
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Privacy Act's language, structure, context, and purpose. See
Wimberly, 479 U.S. at 522. Second, OMB's Guidelines
"'involve[] a contemporaneous construction ofa statute by the
[agency] charged with the responsibility of setting its
machinery in motion; ofmaking the parts work efficiently and
smoothly while they are yet untried and new.'" Power Reactor
Dev. Co. v. International Union of Elec. Radio & Mach.
Workers, 367 U.S. 396, 408 (1961) (quoting Norwegian
Nitrogen Prods. v. United States, 288 U.S. 294, 315 (1933»;
accord, e.g., Aluminum Co. ofAm. v. Central Lincoln Peoples'
Utile Dist., 467 U.S. 380, 389 (1984). Third, OMB's
interpretation is "longstanding" and unchanged in the 28 years
since its promulgation, despite numerous intervening
amendments to the Guidelines. See NLRB v. Bell Aerospace
Co. Div., 416 U.S. 267, 274-75 (1974).8

Respect for OMB's interpretation, although not necessary
to ground a holding that the Privacy Act awards $1,000
statutory damages without proof of actual damages,
nonetheless confinns the soundness of such an interpretation.

Bechhoefer v. u.s. Dep't ofJustice Drug Enforcement Admin., 209 F.3d
57, 61-62 (2d Cir. 2000); Quinn v. Stone, 978 F.2d 126, 133 (3d Cir.
1992); Perry v. FBI, 759 F.2d 1271, 1275-76 & n.7 (7th Cir. 1985); Baker
v. Department ofNavy, 814 F.2d 1381, 1383 (9th Cir. 1987); Clarkson v.
IRS, 678 F.2d 1368, 1374 (11th Cir. 1982).

• See 40 Fed. Reg. 56,741 (1975); 48 Fed. Reg. 15,556 (1983); 52 Fed.
Reg. 12,990 (1987); 54 Fed. Reg. 25,818 (1989); 56 Fed. Reg. 18,599
(1991); 61 Fed. Reg. 6,428 (1996).



The judgment of the court of appeals should be reversed.
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