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until after it decided to withdraw its product from the
market. (Although Carter-Wallace removed its drug
altogether. Firestone only recalled certain ATX tires.).

Despite the factual parallels. the Second and Sixth
Circuits  imposed dramatically  different pleading
requirements. The Second Circuit expressly rejected the
plaintiffs” argument that Carter-Wallace acted “recklessly. if
not intentionally™ simply “by allowing the advertisements to
continue when it was aware of reports that undermined the
accuracy of the advertisements.” Carter-Wallace 11, 220
F.3d at 40. Recognizing that the law requires fraudulent
intent and not simply negligence. the court held that a
plaintiff in a securities fraud case based on an alleged
product defect must allege more than facts that “may have
indicated a potential problem.” Id at 42. Such a claim
could be maintained only if a plaintiff pleaded sufficient
facts to establish a causal relationship between the product
and the adverse reports at the time the statements were made.
Id at 40-41. As applied by the district court in this case. that
rule would require allegations not simply that Firestone had
reports of tire problems, but also that Firestone knew or was
reckless to the fact that a tire defect caused those problems—
that is. that there was “a definitive causal connection™
between a defect in Firestone’s ATX tires and the reported
accidents and product failures. (Pet. App. 112a).

The Sixth Circuit’s standard. however. requires no such
connection. Instead. it permits a plaintiff to plead “a clear
‘divergence between internal reports and external statements
on the same subject’ (in this case. Firestone’s statement that
the objective data confirmed its belief that the tires were
safe), and therefore adequately plead scienter without any
facts indicating any causal link between the product and the
reported accidents or claims. (Pet. App. 54a-55a). Given the
increasing importance of this issue as more such claimms are
brought, certiorari is appropriate to determine which
approach is consistent with the PSLRA.
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[I. THE SIXTH CIRCUIT'S RELIANCE ON
GENERALIZED MOTIVES AS EVIDENCE OF
FRAUD CONFLICTS WITH EVERY OTHER
COURT OF APPEALS THAT HAS ADDRESSED
THE ISSUE

The decision below conflicts with that of the other federal
courts of appeals in another significant respect: the Sixth
Circuit found. for the first time. that corporate officers’
alleged “motive™ to “‘retain their positions of power. prestige.
and profit™ was probative of scienter. (Pet. App. 55a-36a).
Although many circuits. as noted above, take motive into
account in their analysis of scienter, none have adopted the
Sixth Circuit’s view that an executive's generalized interest
in maintaining his or her position is probative of either that
executive's or the corporation’s state of mind. Indeed. every
other federal court of ap?eals to have considered the issue
has rejected the notion.” These other courts have held
consistently that such commonly held motives are not
probative of fraud because they are shared by “virtually
every company.” Acito v. IMCERA Group. Inc.. 47 F.3d 47.
54 (2d Cir. 1995); see also GSC Partners (DO Fund v.
Washington, 368 F.3d 228. 237-38 (3d Cir. 2004) (affirming
dismissal of complaint; generalized allegations of motive
applicable to any company or executive are insufficient to
give rise to the “strong inference™ of fraudulent intent
required under the PSLRA); Kushner v. Beverly Enters..
Inc., 317 F.3d 820, 830 (8th Cir. 2003) (“Pleading the simple
fact that a defendant’s compensation depends on corporate
value or earnings does not, by itself, establish motive to
fraudulently misrepresent corporate value or earnings.™)
(internal quotation marks omitted); City of Philadelphia v.

7 In the decision below. the Sixth Circuit changed its previously
expressed view that such motives were not probative of scienter. /'R
Diamonds, Inc. v. Chandler. 364 F.3d 671, 690 (6th Cir. 2004).
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Fleming Cos., Inc., 264 F.3d 1245, 1269 (10th Cir. 2001)
(rejecting the notion that “generalized motives shared by all
companies” can be probative of fraud): Phillips v. LCI Intl,
Inc.. 190 F.3d 609, 622-23 (4th Cir. 1999): Melder v. Morris,
27 F.3d 1097. 1102 (5th Cir. 1994). This Court should
resolve the conflict.

1. THIS CASE INVOLVES AN IMPORTANT
APPLICATION OF THE FEDERAL SECURITIES
LAWS THAT IS ARISING WITH INCREASING
FREQUENCY

The conflicts that the decision below creates with the law
of other circuits are not trivial ones. The context in which
they arise—as securities fraud claims premised on alleged
product defects or safety concerns—is certain to recur with
greater frequency in the future. Recent press and decisions
reflect the growing number of such cases. See, e.g.. Vioxx
Withdrawal Takes Toll on Merck’s ()3 Results. AFX Asia
Focus (Oct. 21. 2004) (Westlaw, AFX Asia database) (noting
that Merck “faces several shareholder class-action suits
regarding the behavior of its corporate officers in disclosing
issues surrounding Vioxx’'s safety™): Richard Sine,
Shareholders Sue AstraZeneca. News Journal (Feb. 1. 2005),
available ar 2005 WLNR 1437242 (“Shareholder suits have
become common after drug companies suffer setbacks.
Merck faces over a dozen such suits over arthritis drug
Vioxx, and Pfizer has been sued over findings with
Celebrex.”™): In re Ford Motor Co. Sec. Litig., 381 F.3d 563
(6th Cir. 2004) (claims of securities fraud based on adwverse
consumer complaints about the Ford Explorer). As the
PSLRA’s pleading standards make it more difficult to pursue
traditional securities fraud claims, such avenues have
become increasingly popular vehicles for an aggressive
plaintiffs’ bar.

The decision below will only encourage that trend and
create greater confusion depending on where those case s are
brought. When the Sixth Circuit’s two central holdings
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regarding Firestone’s scienter are taken together. it is casy to
see why. Essentially. the Sixth Circuit holds that a “strong
inference™ of fraudulent intent may be pled by coupling a
“motive” to commit fraud shared by every company with
allegations of product complaints that are routinely received
by all companies manufacturing consumer products. This
legal standard. if upheld, would allow the plaintiffs’ bar to
successfully plead a securities fraud action against every
company faced with significant products liability litigation.
That is not what Congress intended when it enacted the
securities laws, and was certainly not its intent when it
enacted the PSLRA to strengthen the standards for pleading
such a claim. The issue is ripe for this Court’s review and
deserves its attention.

CONCLUSION

For the foregoing reasons. this Court should grant
Firestone's petition for a writ of certiorari.

Respectfully submitted.

STEPHEN J. BROGAN

(Counsel of Record)

JAMES E. GAUCH

JACQUELINE M. HOLMES
STEVEN M. DAVIS

JONES DAY

51 Louisiana Avenue. N.W.
Washington. D.C. 20001-2113
(202) 879-3939

Counsel for Petitioner

August 1. 2005

. VRS



