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state law is mentioned in a choice-of-Iaw provision. (App.
29a.)7 Wolens teaches only that, if Chevy Chase had
voluntarily included specific provisions in the Cardholder
Agreement promising to give notice of amendments to the
Agreement in a manner not required by federal law, such
express contractual obligations could be enforced without
regard to preemption. But Chevy Chase did not do so. The
supposed contractual notice requirements that the plaintiffs
seek to impose on Chevy Chase can be found only by looking
outside of the contract to Subtitle 9 and importing that
preempted law's requirements into the Cardholder Agreement

7 See Volt Info. Scis. v. Bd. of Trs. of Leland Stanford
Junior Univ., 489 U.S. 468 (1989) (Federal Arbitration Act
does not preempt state procedures governing the conduct of
arbitration proceedings, and therefore parties may contract to
apply state rules and procedures to such proceedings); Ass 'n
of Int 'I Auto. Mfrs. v. Comm'r, Mass. Dep't of Envtl. Prot.,
208 F.3d I (1 st Cir. 2000) (Massachusetts emission standards
are preempted by federal Clean Air Act and were not
embodied in any independent contractual obligations);
ProCD, Inc. v. Zeidenberg, 86 F.3d 1447 (7th Cir. 1996)
(express tenns and conditions of contract are not preempted
by the federal Copyright Act); Cent. States S.E. & S. W. Areas
Health & Welfare Fund v. Pathology Labs., 71 F.3d 1251 (7th
Cir. 1995), cert. denied, 517 U.S. 1233 (1996) (ERISA did
not preempt bills for medical services that were not covered
by welfare benefit plan). The remaining cases cited by the
lower court hold simply that express contractual warranty
claims are not preempted by federal law. See Martin v. Ford
Motor Co., 914 F. Supp. 1449 (S.D. Tex. 1996); Kawamata
Farms, Inc. v. United Agric. Prods., 948 P.2d 1055 (Haw.
1997); Wallace v. Parks Corp., 629 N.Y.S.2d 570 (App. Div.
1995).
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by means of the choice-of-law provision. Such an endeavor
is exactly what Wolens (and Fidelity) prohibits. 513 U.S. at
233.

In short, Wolens in no way suggests that the mention of
Subtitle 9 in the "Governing Law" provision of the
Cardholder Agreement could represent an incorporation by
reference of that law's requirements as private contractual
undertakings. (App. 38a-40a.) In fact, Fidelity and the
uniform line of lower federal authorities subsequent to
Fidelity emphatically state that the Supremacy Clause
prohibits such an interpretation.

In sum, the Maryland Court of Appeals' decision not only
conflicts directly with Fidelity and the decisions of other
federal courts; it misapplies Wolens in a way that is likely to
create mischief and confusion, particularly among the state
courts, about the proper application of the Supremacy Clause
in contract cases. This Court should grant certiorari in order
to eliminate the conflict and to restore order in a previously
settled area.

u. THE DECISION BELOW WILL SUBVERT
UNIFORM OTS REGULATION OF FEDERAL
LENDERS AND WILL UNDERMINE PREEMPTION
IN OTHER AREAS IN WHICH THE FEDERAL
GOVERNMENT HAS OCCUPIED THE FIELD

The decision below, although manifestly erroneous, cannot
be disregarded as the isolated product of a lower federal or
state court. Rather, it is a detailed pronouncement by the
highest court of the State of Maryland, and the fIrst decision
on this issue by the highest court of any state. Choice-of-law
provisions exist in virtually every consumer and commercial
contract. See Roadway Package Sys., 257 F.3d at 292.
Pursuant to the opinion below, any such contract between a
federal lender and its customers could be interpreted pursuant
to state law contract principles to mean that the lender has
obligated itself to comply with otherwise preempted state law.
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Thus, unless it is promptly reversed, the decision will serve as
precedent for other states to impose their regulatory and
consumer protection laws on federal lenders, regardless of
OTS's uniform national regulatory scheme. OTS's regulatory
scheme would have little vitality in such circumstances.8

The Maryland court's decision is particularly damaging
because it turns the OTS regulations on their head. Those
regulations contain a "savings clause," which preserves basic
state "contract and commercial laws" to the extent such laws
"only incidentally affect the lending operations of federal
savings institutions." 12 C.F.R. § 560.2(c) (emphasis added).
(App. 56a.) The "savings clause" merely reflects that federal
savings institutions are not immune from the basic
infrastructure of generally applicable laws, such as state
uniform commercial codes and tort laws, that underlie
commercial transactions. See 61 Fed. Reg. 50951, 50966. It
obviously does not provide a basis for interpreting a choice­
of-law provision to incorporate concededly preempted state
laws that directly and substantially affect lending operations.
See id. Not only does Fidelity preclude such "contract
interpretation" as a general matter, but OTS, as noted, has

8 Nor can the effect of the decision be minimized simply
because the Court of Appeals did not finally decide the
contract interpretation question but rather remanded the case
to the trial court to determine whether the Cardholder
Agreement obligated Chevy Chase to follow the notice
provisions of Subtitle 9. (App. 42a.) The mischief results
from the Court of Appeals' holding that a choice-of-law
provision can be interpreted to nullify preemptive federal law.
Once that proposition is accepted, state courts can ignore the
Supremacy Clause and apply state law contract principles to
convert preempted state law into private contractual
obligations.
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expressly continned that its regulations do preempt any such
application of choice-of-law provisions to revive preempted
"consumer protection" statutes. Any potential ambiguity in
this regard was eliminated by what OTS stated in
promulgating this provision:

OTS wishes to make clear that the purpose of
paragraph (c) is to preserve the basic infrastructure
of basic state laws that undergird commercial
transactions, not to open the door to state
regulation of lending by federal savings
associations. ... For these purposes, paragraph (c)
is intended to be interpreted narrowly. Any doubt
should be resolved in favor ofpreemption.

61 Fed. Reg. 50951, 50966-67 (emphases added).

Contrary to that admonition, the court below held that,
under 12 C.F.R. 560.2(c), a state regulation that directly
affects lending operations can be imposed on a federal
savings association through a contractual choice-of-law
provision. Because the court detennined that a reference to a
state's laws in a choice-of-law provision should be analyzed
under state contract law, pursuant to the exception in 12
C.F.R. § 560.2(c), rather than analyzing whether the
particular state law allegedly being "chosen" is preempted by
OTS under 12 C.F.R § 560.2(a) and (b), the court widened the
exception to swallow the rule. The whole purpose of
contractual choice-of-law provisions is to designate which
state law to apply to a given contract (to the extent not
preempted by federal law). See Roadway Package Sys., 257
F.3d at 293-94; Fantastic Fakes, 661 F.2d at 483. Therefore,
the lower court's misreading of the OTS regulations serves as
precedent for other state courts hostile to preemptive federal
regulation to eviscerate the OTS's unifonn national
regulatory regime. Federal savings institutions would once
again be subject to "undue regulatory duplication and
burden." 12 C.F.R. § 560.2(a).
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This is not merely a hypothetical concern. The federal
Office of the Comptroller of the Currency ("OCC") has
recently proposed regulations for national banks that would
preempt state law in a manner similar to the OTS regulations
for federal savings institutions. See Bank Activities &
Operations, Real Estate Lending & Appraisals, 68 Fed. Reg.
46119 (Aug. 5, 2003). In response, the Attorneys General for
all fifty states, as well as the Virgin Islands and the District of
Columbia, have submitted comments strenuously opposing
the adoption of such regulations and insisting that national
banks should be subject to the states' consumer protection
laws. (App. 109a-14Ia.) The decision below provides a
powerful weapon to the states' Attorneys General and courts
to overcome any attempt by OCC, as well as OTS, to
implement and maintain a uniform national set of regulations
that free federal lenders from duplicative and conflicting state
law requirements.

The potential ramifications of the Maryland decision go
well beyond the field of lending regulation. The extent to
which ERISA preempts state regulation of HMO's and
medical insurance decisions is a subject of continuing
controversy. See, e.g., Difelice v. Aetna u.s. Healthcare, 346
F.3d 442 (3d Cir. 2003); Arana v. Ochsner Health Plan, 338
F.3d 433 (5th Cir. 2003); Singh v. Prudential Health Care
Plan, Inc., 335 F.3d 278 (4th Cir.), cert. denied, 03-478, 2003
U.S. LEXIS 9007 (2003). Because contracts in this area also
contain choice-of-Iaw provisions, the decision below will be
used to circumvent ERISA, even on matters in which it is
intended to completely preempt state laws. More generally,
since states understandably seek the broadest scope for their
regulatory requirements, the decision provides a clear
roadmap for evading the federal government's occupation of
any field to maintain state regulatory control of any parties
that have contracts with choice-of-Iaw provisions.

To ensure that this does not occur and to maintain the
integrity of OTS's uniform national regulatory regime, this
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Court should grant review oftbe Maryland Court of Appeals'
decision.

CONCLUSION

The petition for a writ of certiorari should be granted.
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