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MSP

MCRA

RCRA
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YAP

GLOSSARY OF ABBREVIATIONS

The Comprehensive Environmental Response, Compensation, and
Liability Act, 42 U.S.C. § 9601, et seq.

Employee Retirement Income Security Act of 1974, 29 U.S.C. §
1001, et seq.

Medicare Secondary Payer statute, 42 U.S.C. § 1395y(b)
Medical Care Recovery Act, 42 U.S.C. § 2651, et seq.

Resource Conservation and Recovery Act, 42 U.S.C. § 6901, et
seq.

Racketeer Influenced and Corrupt Organizations Act, 18 U.S.C. §
1961, ef seq.

“Youth Addicted Population”
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JURISDICTIONAL STATEMENT

Appellee, United States of America (“government”), asserted four counts in
its complaint arising under federal law: (i) a count under the Medical Care
Recovery Act, 42 U.S.C. § 2651(a); (ii) a count under the Medicare Secondary
Payer statute, 42 U.S.C. § 1395y(b)(2); and (iii) two counts under the Racketeer
Influenced and Corrupt Organizations Act (“RICO”), 18 U.S.C. §§ 1962(c), (d).
The government also requested declaratory relief pursuant to 28 U.S.C. § 2201.
The district court has subject-matter jurisdiction under 28 U.S.C. §§ 1331, 1345,
and 2201.

This Court has jurisdiction under 28 U.S.C. § 1292(b). The May 21, 2004
order appealed from denied appellants’ motion for summary judgment on the
government’s claim to disgorge $280 billion from appellants pursuant to section
1964(a) of RICO, 18 U.S.C. § 1964(a). On June 25, 2004, the district court
certified that its order “involves a controlling question of law as to which there is
substantial ground for difference of opinion and that an immediate appeal from that
order may materially advance the ultimate termination of the litigation.” See 28
U.S.C. § 1292(b). On July 6, 2004, appellants petitioned this Court for permission
to appeal from the district court’s order. And, on July 16, 2004, this Court granted

appellants’ petition without prejudice. See 28 U.S.C. § 1292(b).



PERTINENT STATUTES
Excerpts from RICO, 18 U.S.C. §§ 1963 and 1964, are attached to this brief.

STATEMENT OF THE ISSUES

1. Under 18 U.S.C. § 1964(a), a district court’s jurisdiction to order
remedies is limited to only these that “prevent and restrain” RICO violations. The
government invokes this provision as authority for the district court to disgorge
$280 billion in allegedly past ill-gotten proceeds. Does the forward-looking
“prevent and restrain” limitation in section 1964(a) preclude the district court from
ordering the backward-looking monetary remedy of disgorgement?

2. Even assuming that a district court may award disgorgement under
section 1964(a), is the government entitled to seek disgorgement here, where it has
not attempted to show that (a) disgorgement is necessary to “prevent and restrain”
defendants, or (b) the amounts it seeks to disgorge are “ill-gotten”?

STATEMENT OF THE CASE AND PERTINENT FACTS
A. Background of the Litigation

In this unprecedented action against an entire industry, the government
alleges that defendants engaged in a decades-long RICO “enterprise” to deceive
the public about the addictive nature and health risks of cigarettes. (JA27-29) The
government originally sought billions of dollars in damages under the Medical
Care Recovery Act (“MCRA”), 42 U.S.C. § 2651(a), and the Medicare Secondary

Payer statute (“MSP”), 42 U.S.C. § 1395y(b)(2), for amounts it claimed it had



incurred for the treatment of smoking-related diseases. (JA27, JA74-75, JA94-98)
On defendants’ motion, the district court dismissed the government’s MCRA and
MSP claims on the ground that the government could not state a claim for damages
under those statutes. See United States v. Philip Morris Inc., 116 F. Supp. 2d 131
(D.D.C. 2000).

Only the government’s civil RICO claims remain in the case. /d. This
wholly novel claim is founded on the notion that defendants — who account for
approximately 85% of all cigarette sales in the United States — are a criminal
“enterprise.” (JA28-29,JA99-107) In support of its claim, the government alleges
that much of defendants’ advertising, marketing, lobbying, and public relations
activities over the past fifty years were “predicate acts” of mail and wire fraud.
(JA109-12) The government’s prayer for relief included a broad range of
injunctive relief under 18 U.S.C. § 1964(a), a provision that authorizes courts to
order remedies that “prevent and restrain” RICO violations. (JA117-19) Although
no RICO provision expressly permits the government to seek a monetary remedy
in a civil case, it also asserted a claim for disgorgement of defendants’ allegedly
ill-gotten proceeds and invoked 18 U.S.C. § 1964(a) as its legal authority for this

claim. (JA117)



B.  The District Court Rules That Disgorgement Is Available Under
Section 1964(a)

Defendants moved under Rule 12(b)(6) to dismiss the government’s claim
for disgorgement of past ill-gotten gains on the ground that this backward-looking
monetary remedy does not “prevent and restrain” future RICO violations within
the meaning of section 1964(a). (JA802) The district court disagreed, relying on
the Second Circuit’s decision in United States v. Carson, 52 F.3d 1173 (2d Cir.
1995). See Philip Morris Inc., 116 F. Supp. 2d at 131. In Carson, the Second
Circuit reversed a disgorgement award because it was not necessary to “prevent
and restrain” the defendant. The Second Circuit held that “[c]ategorical
disgorgement of all ill-gotten gains may not be justified simply on the ground that
whatever hurts a civil RICO violator necessarily serves to ‘prevent and restrain’
future RICO violations.” 52 F.3d at 1182. Carson also suggested, however, that a
truncated form of disgorgement “designed to ‘prevent and restrain’ future conduct
rather than to punish past conduct” might be allowable if the “gains [to be
disgorged] are being used to fund or promote the illegal conduct, or constitute
capital available for that purpose.” Id. The district court reasoned that, at the
motion to dismiss stage, it could not make the finding suggested by Carson. See

Philip Morris Inc., 116 F. Supp. 2d at 151-52.



C. The Government’s Disgorgement Claim

The government originally sought to disgorge from defendants a “range of
potential proceeds” from $108 billion to $742 billion. (JA858) It now seeks to
disgorge “only” what it sheepishly calls a “lesser amount” of $280 billion—which,
if ordered, would be the largest sum ever awarded to any litigant. (/d.) To arrive
at this amount, the government attempted to calculate defendants’ proceeds for all
cigarette sales to a so-called “youth addicted population” since the 1971 effective
date of RICO. (JA390 & JA407; JA600) This hypothetical population purports to
include every person who smoked five or more cigarettes a day when he or she
turned 21, even though in the vast majority of States it is lawful to sell cigarettes to
a person who is 18 or older. (/d.; JA587-91) The government requests
disgorgement of all the proceeds from every cigarette ever sold to such a person
during his or her entire life. (JA490-91)

The government designated two experts, Dr. Franklin Fisher and Dr.
Jonathan Gruber, in support of its disgorgement demand. (/d. at 3-4) These
experts made clear during discovery that the government has no intention of
limiting its disgorgement claim to an amount even arguably necessary to “prevent
and restrain” RICO violations. Dr. Fisher conceded that the government’s
disgorgement estimate was not limited to funds that could be used to engage in

future illegal conduct. (JA722) He further acknowledged that a narrowly tailored



injunction would be sufficient to prevent and restrain defendants from committing
any future RICO violations. (JA645; see also JA744-45 (testimony of Dr.
Kothari))

Both Dr. Fisher and Dr. Gruber also testified that the government’s estimate
was not limited to illegally obtained gains. Dr. Fisher explained: “My part. ..
was to estimate the proceeds on sales to the YAP [youth addicted population] . . .
without regard for the question of whether they were earned illegally.” (JA714)
Dr. Gruber likewise testified that “the effect of the RICO violation was outside
what I was asked to do.” (JA727) Both Dr. Gruber and Dr. Fisher admitted that it
was “highly unlikely” and would be “preposterous” to say that the government’s
disgorgement estimate included only illegally obtained gains. (JA728; JA653) Dr.
Fisher also testified that it would have been feasible to limit the estimate to
illegally obtained gains (JA716-18; see also JA865 (testimony of Dr. Harris)), but
that he did not attempt to do so because the government told him not to. (JA693-
94)

D. The District Court Denies Defendants’ Motion for Summary
Judgment on the Government’s Disgorgement Claim

At the close of discovery, defendants moved for summary judgment on the
government’s disgorgement claim. (Dkt#2395) Defendants reiterated their
argument that disgorgement is not an available remedy under section 1964(a). (/d.

at 6 n.4) They also argued that, even if disgorgement were available, the



government’s disgorgement request failed under Carson, 52 F.3d at 1182, because
the government had not shown that its disgorgement estimate was designed to
“prevent and restrain” defendants from committing future RICO violations. (/d. at
7) Finally, defendants argued that the government’s disgorgement estimate was
deficient under SEC v. First City Financial Corp., 890 F.2d 1215, 1231 (D.C. Cir.
1989), because the government failed to limit its estimate to illegally obtained
profits. (Id. at 8-18)

On May 21, 2004, the district court denied defendants’ motion.! (JA816)
The court noted that it earlier had rejected defendants’ argument that disgorgement
was never available under section 1964(a). (JA824) The court then rejected
defendants’ arguments concerning the court’s limited jurisdiction to order
disgorgement. (JA825-36) With respect to defendants’ argument that the
government’s disgorgement request was not designed to “prevent and restrain”
future RICO violations, the court acknowledged that, before it could order
disgorgement, it had to find “a reasonable likelihood of future violations.”
(JA822) The court concluded, however, that if it made this threshold finding, it
would have inherent power to order disgorgement of a// ill-gotten gains because

such disgorgement would “deter” RICO violations. (JA832) In the court’s view,

‘ Defendants separately moved for summary judgment on a number of

other grounds, including that disgorgement was unavailable on a joint-and-several



“because disgorgement deters violations of the law through depriving violators of
ill-gotten gains, it is forward looking and serves to ‘prevent and restrain’ future
RICO violations consistent with the jurisdiction granted in Section 1964(a).” (/d.)
The district court expressly acknowledged that its interpretation of section 1964(a)
conflicted with that of the Second Circuit in Carson, but specifically “rejected”
that decision. (JA823)

The district court also rejected defendants’ argument that the government
had failed to limit its disgorgement estimate to illegally obtained profits. (JA35-
37). The district court did not address the undisputed evidence that the
government’s disgorgement claim 1s not limited to defendants’ 1ll-gotten gains.
(Id.) Instead, it merely recited the parties’ positions and ruled that this issue must
await resolution at trial. (/d.)

SUMMARY OF THE ARGUMENT

L. The plain language of section 1964(a) does not permit a district court
to order disgorgement of ill-gotten gains. The district court recognized that
“Section 1964(a) explicitly limits the Court’s jurisdiction to remedies that ‘prevent
and restrain’ future RICO violations.” Disgorgement cannot in any meaningful

sense be said to “prevent and restrain” future conduct. It is a classically backward-

(continued...)

basis and that defendants were unlikely to engage in future RICO violations due to
defendants’ 1998 settlement agreement with the States.



looking monetary remedy directed to a defendant’s past conduct, measured solely
by gains unlawfully acquired in the past, and awarded regardless of whether a
defendant can be expected to act unlawfully in the future. In an analogous context,
the Supreme Court has squarely held that a provision giving courts remedial
authority to “restrain” conduct in violation of a statute denotes a “prohibitory
injunction” against “further violating” the statute, but does not give a court
authority to order a backward-looking order for restitution. Meghrigv. KFC
Western, Inc., 516 U.S. 479 (1996).

The district court nonetheless reasoned that the retroactive disgorgement
remedy sought here “prevents and restrain” future misconduct because imposing a
$280 billion disgorgement award would “deter” defendants from future RICO
violations. This tortured definition of “prevent and restrain” renders that limitation
utterly meaningless. All monetary remedies deter, by forcing a defendant to pay
for his past conduct and thereby giving him a financial disincentive to act
unlawfully in the future. Under the district court’s rationale, section 1964(a)
therefore permits all forms of retrospective monetary relief. This cannot be right.
The “prevent and restrain” limitation in section 1964(a) is just that, a limitation; it
cannot be read to make section 1964(a) a catchall provision encompassing all
remedies that deter because all remedies inflict pain. Rather, it must be read to

distinguish between prospective remedies that “prevent” further violations and



retroactive remedies that can, at most, only indirectly affect future conduct as a
consequence of the harm they inflict while accomplishing their backward-looking
purposes.

Any doubt on this score is resolved by an examination of RICO’s carefully
constructed remedial scheme. RICO sets forth a detailed set of remedies that it
authorizes courts to order only in specific circumstances. Courts are afforded
express authority in criminal cases to order forfeiture to the government of ill-
gotten proceeds and punitive fines. See 18 U.S.C. § 1963. In civil cases,
compensatory and treble damages are available, but not to the government. 18
U.S.C. § 1964(c). These provisions serve the compensatory and deterrent
functions of retroactive monetary remedies; section 1964(a) completes the circle
with forward-looking relief.

It is inconceivable that Congress intended for RICO’s prospective remedies
provision to sub silentio authorize retroactive monetary relief withheld by the
express monetary relief provisions. In civil cases, Congress precluded an award to
the government that represents either the RICO victims’ losses (damages) or the
defendant’s unjust enrichment (forfeiture). It defies common sense, and basic
statutory construction principles, to conclude that Congress implicitly authorized

just such a retroactive monetary award when it authorized prospective relief.
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When Congress shows that it knows how to provide for a remedy with
clarity (here, disgorgement of ill-gotten proceeds), and limits it to a specific
context (criminal cases) in a statutory scheme, a court may not judicially legislate
an analogous remedy in a different context. Relatedly, when Congress provides a
comprehensive remedial scheme, it is presumed to have set forth all of the
remedies it intends and a court is precluded from reading additional remedies into
the statutory scheme. Because, as described above, RICO has just such a
comprehensive remedial scheme and limits remedies, the district court was not
permitted to read section 1964(a) as implicitly authorizing an unexpressed civil
monetary remedy.

II.  The district court concluded otherwise on the basis of cases
establishing that, if Congress 1s silent on remedies or generally grants equitable
remedial power without limitation, then, naturally enough, a court will be disabled
from using one part of that remedial arsenal only if that is an “inescapable
inference” of the statute. Porter v. Warner Holding Co., 328 U.S. 395, 399 (1946).
But it 1s clear as can be that RICO 1s not an unfettered grant of traditional equitable
authority. It provides an integrated, detailed list of available remedies, which are
sometimes greater and sometimes less than the remedies available to equity courts.
And section 1964(a) authorizes only remedies which “prevent and restrain” — not

“equitable relief” or “retroactive remedies.” It was therefore quite illogical, and

11



contrary to basic interpretive principles, for the district court to assume that it
possessed all equitable powers simply because the statute did not explicitly state
that some were unavailable. Disgorgement is unavailable because i1t does not
“prevent and restrain” further violations and because it is unavailable to the
government in civil RICO cases. It does not, contrary to the district court’s
reasoning, become available unless the statute specifically names it as unavailable.
III. Even assuming that disgorgement were ever permissible under section
1964(a), the government is not entitled to disgorgement in this case as a matter of
law. In United States v. Carson, 52 F.3d 1173 (2d Cir. 1995), the Second Circuit
suggested that a substantially modified “disgorgement” remedy could be deemed
to “prevent and restrain” future violations if it is limited to ill-gotten gains that are
presently available to fund future RICO violations. Here, the government has
concededly made no effort whatever to satisfy this forward-looking standard.
Moreover, the government’s own experts admit that they deliberately did not
calculate what portion of defendants’ historic gains were obtained as a result of
defendants’ alleged RICO violations and were thus “ill-gotten.” Consequently,
under both Carson and traditional principles of disgorgement, the government’s

claim to disgorge $280 billion from defendants fails as a matter of law.
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STANDARD OF REVIEW

The Court reviews an order denying a motion for summary judgment de
novo. See Farmer v. Moritsugu, 163 F.3d 610, 614 (D.C. Cir. 1998). A district
court’s interpretation of a statute is also reviewed de novo. See United States v.
Williams-Davis, 90 F.3d 490, 512 (D.C. Cir. 1996).

ARGUMENT

I.  DISGORGEMENT IS NOT AVAILABLE TO THE GOVERNMENT
UNDER SECTION 1964(a)

A. The Plain Language of Section 1964(a) Does Not Permit a Court
to Enter a Backward-Looking Disgorgement Order

The government bases its disgorgement claim on 18 U.S.C. § 1964(a). That
provision expressly limits the Court’s jurisdiction to order only those remedies that
will “prevent and restrain” RICO violations:

The district courts of the United States shall have
jurisdiction to prevent and restrain violations of section
1962 of this chapter by issuing appropriate orders,
including, but not limited to: ordering any person to
divest himself of any interest, direct or indirect, in any
enterprise; imposing reasonable restrictions on the future
activities or investments of any person, including, but not
limited to, prohibiting any person from engaging in the
same type of endeavor as the enterprise engaged in, the
activities of which affect interstate or foreign commerce;
or ordering dissolution or reorganization of any
enterprise, making due provision for the rights of
1nnocent persons.

18 U.S.C. § 1964(a) (emphasis added); see also Carson, 52 F.3d at 1181 (“This

section confers on the district court powers ‘to prevent and restrain violations of
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section 1962.” There are no additional sources of jurisdiction.”). In the text of
section 1964(a) itself, Congress gave three concrete examples of future-looking
injunctions that “prevent and restrain” future RICO violations: (i) divestiture, “[a]
court order to a party to dispose of assets or property,” BLACK’S LAW DICTIONARY
512 (8th ed. 2004); (ii) an order to prohibit a person from engaging in an unlawful
enterprise; and (iii) dissolution or reorganization of an enterprise. See 18 U.S.C. §
1964(a); see also Carson, 52 F.3d at 1181 (“The three examples contained in the
text of section 1964(a) are forward looking, and calculated to prevent RICO
violations in the future.”).

The district court, like every other court that has considered the issue,
acknowledged that section 1964(a) authorizes only forward-looking relief.
Specifically, the district court recognized that “[t]he text of Section 1964(a)
explicitly limits the Court’s jurisdiction to remedies that ‘prevent and restrain’
future RICO violations” and further correctly noted that, in light of this “plain
language,” section 1964(a) remedies, including disgorgement, are permissible only
if the plaintiff shows a “reasonable likelihood of future RICO violations” by the
defendant. (JA821-23) (emphasis added); see also Carson, 52 F.3d at 1181;
Richard v. Hoechst Celanese Chem. Group, 355 F.3d 345, 355 (5th Cir. 2003)
(“Section 1964(a) establishes that equitable remedies are available only to prevent

ongoing and future conduct.”). Leading commentators agree: “While Congress
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could have conferred a broader equitable junisdiction upon federal courts, it did
not, but rather limited the equitable jurisdiction of federal courts to measures aimed
at future RICO offenses.” DAVID B. SMITH & TERRANCE G. REED, CIVIL RICO

9 10.02 at 10-3 (2002).

Disgorgement of ill-gotten gains is not on the list of permissible remedies set
forth in section 1964(a) and cannot be squared with the forward-looking nature of
the remedies permitted under that section. Disgorgement is a quintessentially
backward-looking remedy. Its focus and purpose is not to prevent or restrain
future conduct, but to retroactively undo the effects of prior conduct by restoring
the status quo ante. See Tull v. United States, 481 U.S. 412, 424 (1987)
(disgorgement is “a remedy only for restitution ... limited to restoring the status
quo”’); RESTATEMENT OF RESTITUTION § 1 cmt. a (1937) (“A person obtains
restitution when he is restored to the position he formerly occupied either by the
return of something which he formerly had or by the receipt of its equivalent in
money.”); | DAN B. DOBBS, LAW OF REMEDIES: DAMAGES-EQUITY-RESTITUTION §
4.1(1), at 555 (2d ed. 1993) (“Restitution measures the remedy by the defendant’s
gain and seeks to force disgorgement of that gain.”).

Disgorgement is awarded wholly without regard to whether a defendant will
act unlawfully in the future. A plaintiff is entitled to traditional disgorgement of

1ll-gotten gains regardless of whether the defendant will act unlawfully in the
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future. See SEC v. Colello, 139 F.3d 674, 679 (9th Cir. 1998) (“To order
disgorgement, the district court need not have found that [the defendant] was likely
to violate securities laws in the future.”). Conversely, disgorgement is not proper
where the defendant has no past ill-gotten gains, even if it will act unlawfully in
the future. See, e.g., CFTC v. Sidoti, 178 ¥.3d 1132, 1138 (11th Cir. 1999).
Disgorgement is, in short, neither measured by nor directed to future conduct.

The Supreme Court’s decision in Meghrig v. KFC Western, Inc., 516 U.S.
479 (1996), confirms that disgorgement is a backward-looking remedy
incompatible with the “prevent and restrain” limitation in section 1964(a). In
Meghrig, the Court interpreted a provision of the Resource Conservation &
Recovery Act (“RCRA”), 42 U.S.C. § 6972(a), which, like section 1964(a),
provided that “[t]he district court shall have jurisdiction . . . to restrain any person
who has contributed or who is contributing” to the unlawful disposal of toxic
waste. 42 U.S.C. § 6972(a) (emphasis added). The Supreme Court held that the
plain meaning of the word “restrain” precluded the district court from ordering

restitution or disgorgement’:

: Disgorgement is restitution, as the district court acknowledged. See

United States v. Philip Morris, Inc., 273 F. Supp. 2d 3, 8 (D.D.C. 2002)
(disgorgement “fits squarely within . . . the definition of restitution”) (citing
Crocker v. Piedmont Aviation, Inc., 49 F.3d 735, 747 (D.C. Cir. 1995)); see also 1
DoBBS, LAW OF REMEDIES § 1.1, at 555 (restitution means “disgorgement of . . .
gain”).
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Under a plain reading of this remedial scheme, a private
citizen ... could seek a mandatory injunction, i.e., one
that orders a responsible party to “take action” ... or a
prohibitory injunction, i.e., one that “restrains” a
responsible party from further violating RCRA. Neither
remedy ... contemplates the award of past cleanup costs,
whether these are denominated “damages” or “equitable
restitution.”

Meghrig, 516 U.S. at 484. Thus, “restrain” denotes a “prohibitory injunction”
against “further violating” the statute, but does not include monetary remedies for
“past” acts, whether described as the legal remedy of “damages” or as “equitable
restitution.” Id.

In the Eleventh Amendment context, the Court has also repeatedly held that
disgorgement (or restitution) is a backward-looking remedy.” Thus, “[e]quitable
restitution” may not be ordered in an action against a state officer because it
“resembles far more closely the monetary award against the State itself than 1t does
the prospective injunctive relief awarded in Ex parte Young.” Edelman v. Jordan,
415 U.S. 651, 665 (1974); see also, e.g., Ford Motor Co. v. Dept. of Treasury, 323
U.S. 459 (1945) (Eleventh Amendment barred suit seeking tax refund). Lower
courts have consistently held that disgorgement is a prohibited form of backward-

looking monetary relief. See, e.g., Bennett v. White, 865 F.2d 1395, 1408 (3d Cir.

: The doctrine of Ex parte Young, 209 U.S. 123 (1908), permits courts
to enter “prospective relief” against a state actor, but the Eleventh Amendment bars

retroactive monetary relief in an action against a state. See Edelman v. Jordan, 415
U.S. 651, 664-665 (1974).
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1989) (“Edelman v. Jordan ... prevents a federal court from requiring state officers
to disgorge from the state treasury ....”). Whereas a “declaratory judgment and a
permanent injunction . . . clearly [fall] within the pale of prospective relief”
authorized by Ex parte Young, “the same cannot be said for [plaintiffs’] request for
disgorgement ....” Melof v. Hunt, 718 F. Supp. 877, 879 (M.D. Ala. 1989).

B. RICO’s Remedial Scheme Confirms That Section 1964(a) Does
Not Permit a Court to Order Retroactive Monetary Remedies

In addition to conflicting with section 1964(a)’s plain language, the district
court’s conclusion that retrospective monetary remedies are available under section
1964(a) is contrary to RICO’s overall remedial scheme. Indeed, the district court
committed the cardinal sin of inferring a remedy that is directly analogous to a
remedy the statute expressly authorizes in some situations, but makes unavailable
in the present circumstances.

RICO provides a comprehensive menu of remedies. Any reasonable
examination of that menu vividly demonstrates that the exclusive purpose of
section 1964(a) is to prevent future violations, while prior violations are to be dealt
with through the provisions expressly designed to undo the effects of, and
financially penalize, that misconduct. RICO expressly authorizes a court to take
away a defendant’s unlawfully acquired proceeds in a criminal action (18 U.S.C. §
1963(a)(3)), make the plaintiff whole through compensatory damages (18 U.S.C. §

1964(c)), and punish the defendant with fines and treble damages (18 U.S.C. §§
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1963(a), 1964(c)). Because Congress expressly provided for monetary remedies
which prevent unjust enrichment and also remedies that deter by inflicting
financial pain, it is illogical and contrary to basic statutory construction principles
to conclude that Congress implicitly authorized such remedies in 1964(a), through
language that is singularly ill-suited to convey that authority.

First, RICO’s express provisions show that Congress was acutely aware of
the distinction between retroactive monetary remedies and prospective relief which
directly prevents and restrains, and knew how to authorize the former remedies
when it wanted to do so. Second, these other provisions reinforce that section
1964(a) did not authorize monetary remedies because, if it did, the sections
expressly authorizing such remedies would be unnecessary. Third, interpreting
section 1964(a) to generally authorize monetary remedies would eviscerate the
limits enshrined in RICO’s express monetary provisions, by making those remedies
available in circumstances not authorized by the express provisions.

Here, for example, the government cannot require defendants to “forfeit”
their ill-gotten proceeds because that remedy is available only in a criminal
prosecution. And the government cannot seek to recover, in damages, the monies
provided to the defendants by the alleged victims of their RICO scheme (because
the government is not an injured “person” within the meaning of section 1964(c)).

Nevertheless, the government seeks to recover, in this civil case, the $280 billion

19



that the defendants allegedly gained from their RICO victims, simply by labeling
their theory of monetary recovery “disgorgement.” It defies common sense to
conclude that, although Congress consciously deprived the government of a civil
remedy to obtain the money conveyed by victims to a RICO violator, as either
“damages” or “forfeiture,” it nonetheless implicitly authorized the government to
force payment of that money into the federal treasury on the rationale that doing so
would “prevent and restrain” future violations.

As this reflects, judicially crafted remedies of the sort invented by the
district court almost inevitably disrupt the balance struck by Congress when it
establishes a comprehensive remedial scheme. For this reason, the Supreme Court
has emphasized countless times that courts may not infer additional remedies
where Congress has comprehensively specified remedial options . See pp. 22-26,
infra. It is only when Congress is silent as to remedies, or when it generally
authorizes remedies, that it is fair to presume that the judiciary may endeavor to
craft a remedial scheme, and thus exercise its traditional remedial powers to
effectuate that scheme. The district court’s failure to recognize this truism caused
it to improperly conclude that the additional remedy of disgorgement could be
inferred from silence because, in its view, section 1964(a) did not contain language

“specifically limiting disgorgement.” (JA827)

*k ok 3k
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Section 1963(a)(1) — RICO’s criminal forfeiture provision — expressly
requires forfeiture to the government in a criminal action of all ill-gotten proceeds,
that is, “any property constituting, or derived from, any proceeds which the person
obtained, directly or indirectly, from racketeering activity ... in violation of section
1962.” 18 U.S.C. § 1963(a)(3).* Indeed, in lieu of a fine in a criminal action, a
court is authorized to order double disgorgement: “twice the gross profits or other
proceeds.” Id. § 1963(a). And, in a civil action, RICO expressly provides a treble
damages remedy to “[a]ny person injured in his business or property by reason of a
violation of section 1962.” 18 U.S.C. § 1964(c).

Because the government closed its criminal investigation of defendants and
instead brought this civil action, it may not seek the remedy of criminal forfeiture.
But under the government’s theory, it is better off for having done so: its civil suit
seeks more money than it could get in a criminal forfeiture because—at least
according to the government—this civil suit is unencumbered by any statute of
limitations. If the government is right, it may seek disgorgement of ill-gotten

proceeds without having to prove its case beyond a reasonable doubt, comply with

4 Criminal forfeiture under RICO is not limited to ill-gotten gains. It

also extends to any interest in, or other right as against, the unlawful RICO
“enterprise.” 18 U.S.C. § 1963(a). In this case, however, the government does not
seek to disgorge defendants’ entire interests in their cigarette marketing and
manufacturing businesses. Their claim is for ill-gotten proceeds, which is an
express part of RICQO’s criminal forfeiture remedy. See 18 U.S.C. § 1963(a)(3).
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the notice provisions in RICO’s forfeiture provisions, or satisfy any of the other
detailed procedural safeguards in section 1963.

Congress has also chosen not to allow the government to seek the deterrent
monetary remedy of treble damages in a civil case. Section 1964(c) provides for
treble damages only to a “person injured in his business or property by reason of a
violation of section 1962,” 18 U.S.C. § 1964(c), and the government is not such a
“person.” See United States v. Bonanno Organized Crime Family of La Cosa
Nostra, 879 F.2d 20, 27 (2d Cir. 1989). Indeed, Congress specifically considered,
and repeatedly rejected, proposals that would have authorized the government to
seek damages. See 116 Cong. Rec. 27,739; id. at 35,228; id. at 35,346 (1970); see
also Sedima, S.P.R.L. v. Imrex Co.,473 U.S. 479, 487 (1985); Agency Holding
Corp. v. Malley-Duff & Assocs., 483 U.S. 143, 154-55 (1987).

Under the district court’s ruling, however, the government may nonetheless
obtain virtually the same remedy as forfeiture of ill-gotten gains because, in its
view, section 1964(a) implicitly authorizes disgorgement. (Indeed, as noted, the
disgorgement remedy is broader and devoid of procedural safeguards.) Well-
established law precludes the district court from re-writing RICO 1n this fashion.

The Supreme Court has repeatedly admonished that “[t]he comprehensive
character of the remedial scheme expressly fashioned by Congress strongly

evidences an intent not to authorize additional remedies.” Northwest Airlines, Inc.
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v. Transport Workers Union, AFL-CIO, 451 U.S. 77, 93-94 (1981) (footnote
omitted). See also Middlesex County Sewerage Auth. v. National Sea Clammers
Ass’'n, 453 U.S. 1, 15 (1981) (“In the absence of strong indicia of a contrary
congressional intent, we are compelled to conclude that Congress provided
precisely the remedies it considered appropriate.”).” “The presumption that a
remedy was deliberately omitted from a statute is strongest when Congress has
enacted a comprehensive legislative scheme including an integrated system of
procedures for enforcement.” Northwest Airlines, 451 U.S. at 97. As this Court
has emphasized, “rebutting the presumption is not easily accomplished given the
‘elemental canon’ of statutory construction that ‘where a statute expressly provides
a remedy, courts must be especially reluctant to provide additional remedies.’”
Guam v. American President Lines, 28 F.3d 142, 146 (D.C. Cir. 1994). The
Supreme Court has repeatedly applied this presumption, including, in a related
context, where it declined to infer a damages remedy into ERISA’s remedial
scheme that like RICO’s is “comprehensive and reticulated”:
The six carefully integrated civil enforcement
provisions found in § 502(a) ... provide strong evidence
that Congress did not intend to authorize other remedies

that 1t simply forgot to incorporate expressly. The
assumption of inadvertent omission is rendered

’ See also National Railroad Passenger Corp. v. National Ass’n of

Railroad Passengers, 414 U.S. 453, 458 (1974) (“[ W]hen legislation expressly
provides a particular remedy or remedies, courts should not expand the coverage of
the statute to subsume other remedies.”).
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especially suspect upon close consideration of ERISA’s
interlocking, interrelated, and interdependent remedial
scheme, which is in turn part of a “comprehensive and
reticulated statute.” ... We are reluctant to tamper with
an enforcement scheme crafted with such evident care

Massachusetts Mut. Life Ins. Co. v. Russell, 473 U.S. 134, 146-47 (1985)
(emphasis in original).

This presumption cannot be overcome here. Again, Meghrig is instructive.
There, the presence of the sought-after remedy in another, related statute
(CERCLA) demonstrated to the Court that “when Congress wished to provide
[such a] remedy, it knew how to do so and did so expressly.” Touche Ross & Co.
v. Redington, 442 U.S. 560, 572 (1979); see also Alexander v. Sandoval, 532 U.S.
275, 286 (2001). Accordingly, the Court refused to read a remedy into a provision
when the overall statutory scheme did not provide for it. See Meghrig, 516 U.S. at
488. Here, RICO itself (and not, as in Meghrig, a “related” statute) shows that
when Congress wished to provide a remedy for forfeiture of ill-gotten gains, “it

296

knew how to do so and did so expressly.” See also Rodriguez v. Compass

6 Similarly, RICO permits only private plaintiffs, and not the

government, to seek the monetary remedy of treble damages under section 1964(c).
The district court’s construction of section 1964(a) has upset this balance by
allowing for both the government and private plaintiffs to recover duplicative
remedies against the same defendant. See FTC v. Mylan Labs., Inc., 62 F. Supp.
2d 25,41 (D.D.C. 1999) (disgorgement not available under section 16 of the
Clayton Act because, in light of provision for treble damages, “permitting
disgorgement” would “provide yet another route to defendants’ allegedly ill-gotten
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Shipping Co., 451 U.S. 596, 614 (1981) (“The comprehensive character of the
procedures outlined ... precludes the fashioning of an entirely new set of remedies
to deal with an aspect of a problem that Congress explicitly addressed.”) (footmote
omitted); Texas Indus., Inc. v. Radcliff Materials, Inc., 451 U.S. 630, 640 n.11
(1981) (federal antitrust laws do not permit contribution; “[t]hat Congress knows
how to define a right to contribution is shown by the express actions for
contribution under” the securities laws); Jett v. Dallas Indepen. Sch. Dist., 491
U.S. 701, 732 (1989) (“[W]hatever the limits of the judicial power to imply or
create remedies, it has long been the law that such power should not be exercised
in the face of an express decision by Congress concerning the scope of remedies
available under a particular statute.”). Thus, the extra-statutory disgorgement
remedy is precluded here because Congress expressly provided for virtually the
same remedy—forfeiture of ill-gotten proceeds—but chose to limit its availability
to criminal RICO cases. Cf. City of Chicago Heights v. Lobue, 914 F. Supp. 279,
283 (N.D. Ill. 1996) (“disgorgement” not available under section 1964(c);
“Congress clearly was aware of the possibility of taking this approach, because it
allowed the United States to seek the disgorgement and forfeiture of wrongfully

acquired ‘profits or other proceeds’ under 1963(a)(3)).

(continued...)

gains, and ... heighten the possibility that defendants in antitrust actions could be
exposed to multiple liability™).
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The government itself recently acknowledged that these very same
principles apply to RICO and section 1964(a) when it argued, in Scheidler v. NOW,
537 U.S. 393 (2003), that private litigants may not obtain relief under section
1964(a) because RICO is a carefully crafted remedial provision whose text,
structure, and legislative history all compel the conclusion that Congress intended
to create certain remedies and withhold others. See, e.g., U.S. Br. at 7 (“Section
1964’s inclusion of a single statutory reference to private plaintiffs, and the
identification of a damages and fees remedy for such plaintiffs . . . logically carries
the negative implication that no other remedy was intended to be conferred on
private plaintiffs.”) (emphasis in original, internal quotation marks and citation
omitted) (available at http://www.usdoj.gov/osg/briefs/2002/3mer/1ami/2001-
1118.mer.ami.pdf).

Indeed, disgorgement under section 1964(a) is impossible to reconcile not
only with RICO’s other remedial provisions, but also with the remedies expressly
authorized by section 1964(a) itself. Congress clearly viewed the prospective
relief authorized by RICO as “broad enough to do all that is necessary to free the
channels of commerce from all illicit activity.” S. Rep. No. 91-617, at 79 (1969).
Congress thus could not have contemplated a situation where a detailed, forward-
looking injunction under section 1964(a) would be so patently insufficient that a

court would also have to order a monetary remedy, on top of that injunction, to
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“deter” further wrongdoing. Any noncompliance with the injunction could, of
course, be penalized with extraordinarily onerous contempt penalties and, if there
ever were a defendant that a court truly could not prospectively control, the court
could simply order the draconian divestiture remedy expressly authorized by
section 1964(a).

It would plainly not be “appropriate,” as an order must be under section
1964(a), to enter a financial deterrence remedy based on a presumption that the
injunctions authorized by 1964(a) will be ineffective ab initio. Even if some
financial pain were needed to induce compliance with the injunction, it would not
be appropriate to impose disgorgement prior to any noncompliance — rather than
contempt for noncompliance. The only remedial justification for disgorgement,
then, is solely to ensure against unjust enrichment—a purpose that has nothing to
do with the defendant’s future conduct. There are no circumstances where
disgorgement orders are “appropriate orders” to “prevent and restrain” future
RICO violations.

The district court’s procrustean effort to squeeze disgorgement into section
1964(a) would also require courts to answer a question never before asked by any
court of equity. Courts ask whether 1t is likely that a defendant will commit
unlawful conduct in the absence of an injunction. See SEC v. First Jersey

Securities, Inc., 101 F.3d 1450, 1477 (2d Cir. 1996). Under the district court’s
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analysis, however, a court would have to ask, before ordening disgorgement,
whether the defendant will behave unlawfully in the face of an injunction. (JA821-
23)

Even if a district court could ever make such a ndiculously pessimistic
finding, it plainly could not do so here. The government’s own experts
acknowledge that an injunction proscribing specific future conduct, coupled with
contempt penalties for violations, could effectively prevent and restrain defendants
from committing any future violations. (JA744-45; JA645). This is hardly
surprising given the breadth of the forward-looking relief that the government
seeks in this case. For example, the government requests injunctions
(1) preventing defendants from participating in the management or control of The
Council for Tobacco Research or The Tobacco Institute (JA848); (2) preventing
defendants from making false or misleading statements about cigarettes (id.); (3)
requiring disclosure of all documents relating to the health rnisks and addictiveness
of smoking and the development of less hazardous cigarettes (id.); and
(4) prohibiting defendants from targeting children with advertising or otherwise
encouraging children to smoke (JA849).

C. Congress Clearly Intended Only Forward-Looking Remedies
Under Section 1964(a)

The parallel provisions of the antitrust laws on which RICO was patterned,

as well as RICO’s legislative history, further confirm that courts are not authorized
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under section 1964(a) to order a backward-looking monetary remedy such as
disgorgement.

1. Section 15 of the Clayton Act provides, in language virtually identical
to section 1964(a), that “[t]he several district courts of the United States are
invested with jurisdiction to prevent and restrain violations of this Act ....” 15
U.S.C. § 25. Section 4 of the Sherman Antitrust Act similarly provides district
courts “with jurisdiction to prevent and restrain” violations of the Act. 15 U.S.C. §
4,

The similanty was intentional. The Supreme Court has repeatedly noted that
“Congress consciously patterned civil RICO after the Clayton Act.” Klehr v. A.0.
Smith Corp., 521 U.S. 179, 189 (1997). And “[t}he use of an antitrust model for
the development of remedies against organized crime was unquestionably at work
when Congress ... considered the bill that eventually became RICO.” Agency
Holding Corp., 483 U.S. at 151-52. Indeed, the government itself has argued to
the Supreme Court that sections 1964(a) and (b) of RICO should be construed in
accordance with parallel provisions in the Sherman and Clayton Acts. See, e.g.,
U.S. Brief, Scheidler v. NOW, at 9.

But neither the Sherman Act nor the Clayton Act has ever been construed to
permit disgorgement of ill-gotten gains. Cf. In re Multidistrict Vehicle Air

Pollution, 538 F.2d 231, 234 (9th Cir. 1976) (restitution not an available remedy
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for private plaintiff because “it would not be relief against ‘threatened loss or
damage’” under section 16 of the Clayton Act); Mylan Labs., Inc., 62 F. Supp. 2d
at 40 (same); see also California v. American Stores Co., 495 U.S. 271, 281 (1990)
(section 16 of the Clayton Act 1s arguably “more expansive” than section 15°s
grant of remedial jurisdiction to “prevent and restrain”).

The government itself has made clear that the forward-looking “prevent and
restrain” limitation in the antitrust laws precludes it from seeking disgorgement. In
its formal response to public comments that the government should have sought
disgorgement of Microsoft’s profits,’ the Justice Department acknowledged that
section 4 of the Sherman Act does not permit it to seek monetary relief: “This is a
Government civil action for injunctive relief, and monetary damages are not
available in such actions.” 67 Fed. Reg. 12,090, 12,135 (Mar. 18, 2002). It also
emphasized that the goals of the injunctive remedies it sought under section 4 of
the Act were forward-looking: “to enjoin the unlawful conduct, prevent its
recurrence, and restore competitive conditions in the market affected by

Microsoft’s unlawful conduct.” Id.

7 See 67 Fed. Reg. 12,090, 12,135 (Mar. 18, 2002) (addressing
comments that “the proposed decree does not contain any provision for
disgorgement of illegal profits”). Commenters complained, for example, that the
proposed judgment does not “require Microsoft to disgorge its unlawfully obtained
profits from these antitrust violations.” Letter from Daniel Maddux to Renata
Hesse, Trial Attorney, Antitrust Division, Department of Justice MTC-
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As support for its point that a monetary remedy to “make Microsoft pay for
its past misdeeds” was not permitted, the government cited United States v.
Oregon State Medical Society, 343 U.S. 326 (1952), see 67 Fed. Reg. at 12,135, in
which the Court emphasized the forward-looking nature of an action under section
4 of the Sherman Act:
It will simplify consideration of such cases as this to

keep in sight the target at which relief is aimed. The sole

function of an action for injunction is to forestall future

violations.... In a forward-looking action such as this, an

examination of a “great amount of archeology” is

justified only when it illuminates or explains the present
and predicts the shape of things to come.

343 U.S. at 333.

The government cannot plausibly argue that section 1964(a) should be read
to include the backward-looking remedy of disgorgement when no court has ever
read such a remedy into virtually identical provisions from the antitrust laws on
which Congress patterned section 1964(a) and when the government itself has
acknowledged that the parallel Sherman Act provision precludes it from seeking
disgorgement.

2. The district court cited RICO’s legislative history to support its view

that disgorgement can be said to “prevent and restrain” RICO violations because it

(continued...)

00021587_0003, available at http://www.dcd.uscourts.gov/ms_tuncom/major/mtc-
00021587.pdf.
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deters. (JA831) But, contrary to the district court’s reasoning, RICO’s legislative
history repeatedly refers to the forward-looking goals of section 1964(a) to directly
proscribe future conduct, without once referring to a backward-looking monetary
remedy such as disgorgement.

The Senate Judiciary Committee Report underscores that the purpose of civil
remedies under section 1964(a) is a forward-looking one to “legally separate[]”
RICO violators from an unlawful enterprise by the “most direct route” and thereby
“free the channels of commerce from all illicit activity™:

[P]resent efforts to dislodge the forces of organized crime
from legitimate fields of endeavor have proven
unsuccessful. To remedy this failure, the proposed
statute adopts the most direct route open to accomplish
the desired objective. Where an organization is acquired
or run by defined racketeering methods, then the persons
involved can be legally separated from the organization,
either by the criminal law approach of fine, imprisonment
and forfeiture, or through a civil law approach of

equitable relief broad enough to do all that is necessary to
free the channels of commerce from all illicit activity.

S. Rep. No. 91-617, at 79 (1969). Indeed, the three listed remedies in section
1964(a)—divestiture, dissolution or reorganization, and a prohibition on engaging
in a similar enterprise—all serve directly to “separate” an individual from an
unlawful enterprise. The House Judiciary Committee Report, on which the district
court relied, made clear that, although these illustrative forward-looking remedies

were ‘“not meant to be exhaustive,” section 1964(a) imposed a “limit on remedies .
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. . that they accomplish the aim set out of removing the corrupting influence.”
H.R. No. 91-1549, at 57 (1970) (emphasis added), reprinted in 1970 U.S.C.A.A.N.
4007, 4034.

In this same vein, the Senate Report manifests Congress’s intent that civil
remedies under section 1964(a) should be used to “prohibit[] [RICO violators]
from continuing to engage in this type of [unlawful] activity in any capacity.” S.
Rep. No. 91-617, at 82. Even more directly, the Senate Report expressly stated
that “[t]he remedy in equity is purely preventive.” Id. at 81. Indeed, the case cited
for this proposition squarely held that an injunction — in stark contrast to the
disgorgement remedy the government seeks here — “has reference solely to what
[defendants] may do in the future. It has no reference to what they have done in
the past.” See Respass v. Commonwealth, 115 SW. 1131, 1133 (Ky. 1909).

* k%

In sum, a monetary remedy for disgorgement of past ill-gotten gains cannot
be squared with the plain language of section 1964(a), and reading this remedy into
the statute wholly undermines Congress’s carefully crafted scheme of remedies in
RICO.

II. THE DISTRICT COURT IMPROPERLY RULED THAT
DISGORGEMENT IS PERMITTED UNDER SECTION 1964(a)

The district court did not rule that disgorgement is an available remedy on

the basis of any express language in section 1964(a) permitting disgorgement.
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Indeed, the district court acknowledged that the “prevent and restrain” limitation is
an “explicit[] limit[]” on its jurisdiction and that any remedy ordered under section
1964(a) must be “forward looking.” (JA821, JA832) Nevertheless, the district
court strained to squeeze a disgorgement into section 1964(a). In doing so, the
district court rendered the “prevent and restrain” limitation meaningless and
completely reversed other basic statutory construction principles.

A. Disgorgement Cannot Be Deemed Forward-Looking Because It
“Deters”

The district court maintained that disgorgement of prior gains “is forward
looking and serves to ‘prevent and restrain’ future RICO violations” because it
“deters violations of the law through depriving violators of ill-gotten gains.” (/d.)
But the notion that retroactive remedies that deter are orders that “prevent and
restrain” future wrongdoing both redefines those words and does so in a manner
that renders them meaningless because al/l remedies “deter.”

“The short answer” to the district court’s argument “is that Congress did not
write the statute that way.” Russello v. United States, 464 U.S. 16, 23 (1983)
(internal quotation marks omitted) (construing RICO’s criminal forfeiture
provision). As the Second Circuit pointed out, Congress did not authorize district
courts to enter injunctive orders that “prevent, restrain, and discourage” RICO

violations, but only those that “prevent and restrain”:
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Categorical disgorgement of all ill-gotten gains may
not be justified simply on the ground that whatever hurts
a civil RICO violator necessarily serves to “prevent and
restrain” future RICO violations. If this were adequate
justification, the phrase “prevent and restrain” would
read “prevent, restrain, and discourage,” and would allow
any remedy that inflicts pain.

Carson, 52 F.3d at 1182.

As a matter of common English usage, the terms “prevent” and “restrain”
unmistakably denote the use of compulsion to disable a future act, not something
that indirectly discourages conduct by punishing prior acts. BLACK’S LAW
DICTIONARY defines “prevent” as “[t]o hinder or impede” and a “restraint” as a
“[p]Jrohibition of action; holding back.” BLACK’S LAW DICTIONARY 1226, 1340
(8th ed. 2004); see also 12 OXFORD ENGLISH DICTIONARY 444 (2d ed. 1989)
(ordinary definition of “prevent” is “[t]o act before, in anticipation of, or in
preparation for (a future event . . .)”) (emphasis added); id. vol. 13 at 756
(“restrain” means “[t]o check, hold back, or prevent (a person or thing) from some
course of action™).

The district court’s contrary conclusion was based on the faulty logic that
because one possible dictionary definition of the word “deter” is “prevent,” the
term “prevent” must mean “deter.” That a broad term, such as deter, might
encompass more specific terms like “prevent” and “restrain” does not mean the

reverse is also true. For example, a broad term such as “fruit” encompasses
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specific terms such as “apple” and “orange,” but that does not mean “apple”
encompasses all “fruit.” The greater includes the lesser, but the converse is not
true. This error led the district court to improperly equate the narrow preventive
remedies authorized by section 1964(a) with the far broader range of remedies that
deter.

More fundamentally, construing “prevent and restrain” in section 1964(a) to
encompass monetary remedies that deter drains the “prevent and restrain”
limitation of any meaning whatever, because all remedies “deter.” A defendant
who acts unlawfully and pays no price for it would obviously have less incentive to
conform its conduct to legal requirements than a defendant who is ordered to suffer
financial pain. In this general sense, a// monetary remedies deter unlawful future
conduct by requiring a defendant to pay for its prior acts. This 1s true of remedies
that deprive the defendant of his gain or compensate plaintiff’s loss. See Russello,
464 U.S. at 28 (forfeiture under RICO “intended to serve all the aims of the RICO
statute,” including “to punish, deter, [and] incapacitate”) (internal quotation marks
omitted); First City Fin. Corp., 890 F.2d at 1230 (disgorgement “deter([s]”); Turner
v. Fallon Cmty. Health Plan, Inc., 127 F.3d 196, 199-200 (1st Cir. 1997)
(“Compensatory damages ... might indeed deter misconduct ....”). It is even more
obviously true when the monetary remedy is a straightforward penalty that exceeds

the parties’ gain or loss, such as treble or punitive damages. See Texas Indus., Inc.,
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451 U.S. at 639 (“The very idea of treble damages reveals an intent to punish past,
and to deter future, unlawful conduct ....”); Brunswick Corp. v. Pueblo Bowl-O-
Mat, Inc., 429 U.S. 477,485 (1977) (“Of course, treble damages also play an
important role in penalizing wrongdoers and deterring wrongdoing ....”).

Since all monetary remedies deter future conduct by imposing a financial
cost for prior acts, the district court’s deterrence rationale would permit any
remedy under section 1964(a).® This cannot be right.

RN T3

The words “prevent and restrain” “must mean something less than all relief”
because otherwise these terms would “limit the relief not at all” and “render the
[terms] superfluous.” Mertens v. Hewitt Assocs., 508 U.S. 248, 257-58 & n.8
(1993) (emphasis in original; construing the term “equitable relief” in section
502(a)(3) of ERISA); see also Great-West Life & Annuity Ins. Co. v. Knudson, 534
U.S. 204, 217-18 (2002) (““{I]t 1s our job to avoid rendering what Congress has

plainly done (here, limit the available relief) devoid of reason and effect.”)

(emphasis in original).” Neither the government nor the district court can plausibly

8 Indeed, financial penalties that exceed the defendant’s gain plainly

have a greater deterrent effect than disgorgement and thus, if anything, should be
more readily available under section 1964(a) pursuant to the district court’s
reasoning.

o See Duncan v. Walker, 533 U.S. 167, 174 (2001) (rejecting
construction that would make a term “insignificant, if not wholly superfluous™);
Reiter v. Sonotone Corp., 442 U.S. 330, 339 (1979) (“[W]e are obliged to give
effect, if possible, to every word Congress used.”); National Ass’'n of Broadcasters
v. Librarian of Congress, 146 ¥.3d 907, 926 (D.C. Cir. 1998) (“[W]e do not read
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explain why Congress would use the “prevent and restrain” language if it intended
to authorize all remedial tools.'® Nor would one, if attempting to distinguish
among remedies, describe disgorgement of previously obtained riches as the kind
of remedy that “prevents and restrains” future wrongdoing. It is related to future
wrongdoing only at the level of generality that all remedies are— imposing a
financial cost that arguably deters future conduct. Since “prevent and restrain”
must be presumed to distinguish between acceptable and unacceptable types of
relief, a definition of “prevent and restrain” that encompasses every remedy is
necessarily incorrect. The only way to give “prevent and restrain” the requisite
limiting effect is to give it the most natural reading, as referring to forward-looking
orders that do, in fact, prevent future RICO violations (by prohibiting such actions
or by divesting a defendant’s interest in an unlawful enterprise).

In short, even considered in isolation, section 1964(a) should not be

interpreted, as the district court effectively did, to encompass all remedies and

(continued...)

[the statute] in a manner that renders superfluous the final sentence of that
provision.”); Public Citizen Health Research Group v. FDA, 704 F.2d 1280, 1285
(D.C. Cir. 1983) (applying “principle of statutory construction favoring
interpretations that give effect to every provision of a statute so that no part is
rendered ‘inoperative or superfluous, void or insignificant’’).

10 Conversely, the district court cannot explain why, if Congress
believed that allowing defendants to retain their ill-gotten gains were contrary to
the fundamental purposes of RICO, it would allow such an injustice where there is
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obliterate the well-established distinction between prospective and retroactive
relief.

B. A Disgorgement Remedy Cannot Be Presumed

The district court largely ignored all the normal methods for construing
statutes, discussed above, relying instead on a line of cases holding that a court
retains all inherent equitable remedies unless “a statute in so many words, or by
unnecessary inescapable inference, restricts the courts jurisdiction.” (JA827)
(quoting Porter, 328 U.S. at 398). While this is an appropriate way of analyzing a
statute that constitutes an unfettered grant of general remedial authority to courts, it
is plainly improper here because RICO concededly authorizes only limited
remedies. The district court’s reasoning puts the cart before the horse: it assumes
RICO vests courts with all traditional remedies and then asks whether Congress
affirmatively took away one subset of that remedial package — disgorgement.
But, as the foregoing establishes and the district court itself explicitly
acknowledged, Congress did limit the remedies available to courts in civil RICO
cases in two obvious ways. It provided a list of remedies, such as forfeiture and
treble damages, that are available only in the limited circumstances identified.

Equally important, the “prevent and restrain” language of section 1964(a) is, as the

(continued...)

no likelihood that an unjustly enriched defendant will commit future RICO
violations.
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district court correctly acknowledged, an “explicit[] limit[]” on remedial
jurisdiction. (JA821) The question, then, 1s whether disgorgement is one of the
limited remedies authorized; not an illogical inquiry into whether the statute
expressly “takes away” that which it has not reasonably conveyed in the first place.
1. When Congress limits remedies by making some remedies available
only in limited circumstances or by limiting remedies through descriptive
language, it is obviously improper — indeed, irrational — to presume that al/
remedies are available, such that Congress has to identify by name each traditional
remedy it is “taking away.” Rather, the proper question is whether the specific
remedy at issue — here, disgorgement — is among the limited remedies Congress
has provided. Porter itself makes this clear. It only presumes that “all the inherent

2% &

equitable powers of the District Court are available” “unless otherwise provided by
statute.” Porter, 328 U.S. at 398 (emphasis added). If, rather than granting
unfettered remedial authority, Congress has provided certain remedies only in
limited circumstances or limited the remedies available through narrowing
language, then the statute has clearly “otherwise provided.” It therefore makes no
sense to nonetheless insist that the court retains “all” inherent equitable powers.

If Congress has set forth a remedial scheme specifying certain remedies in

certain circumstances or otherwise limiting the types of remedies available, a

court’s addition of other traditional equitable remedies disrupts that balanced
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congressional scheme and makes nonsense of the limiting language. This is why it
is an “elemental canon of statutory construction that where a statute expressly
provides a particular remedy or remedies, a court must be chary of reading others
into it.” Middlesex County Sewerage Authority, 453 U.S. at 14-15. In those
circumstances, then, courts presume that a remedy is unavailable unless the statute
provides for it. Here, disgorgement is not specifically listed, is not generally
encompassed within remedies that “prevent and restrain,” and is equivalent to
listed remedies that are plainly unavailable in civil RICO cases.

It is only where, as in Porter, Congress has granted remedial authority
without specific limits that courts presume all such remedies are available. In that
context, it is fair to infer that Congress intended that “the problem of formulating
[a remedial scheme be] left to the judi,cial process of adopting appropriate
equitable remedies to specific situations” and there is no reason to eliminate one
type of traditional remedy from the full arsenal that Congress granted to the courts.
Porter, 328 U.S. at 399. None of this is true if Congress has set forth a detailed list
of permissible remedies. Consequently, both the Supreme Court and this Court
routinely refuse to infer any traditional remedies in such circumstances, without
suggesting that the Porter line of cases 1s even relevant. See, e.g., Guam, 28 F.3d

at 146; see pp. 22-26, supra.
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Indeed, Meghrig makes crystal clear that Porter s presumption of equitable
remedial power is inapplicable when Congress has specified an integrated remedial
scheme of limited remedies. In Meghrig, as here, the government argued that
under Porter “district courts retain inherent authority to award any equitable
remedy that is not expressly taken away.” 516 U.S. at 487 (citing Porter, 328 U.S.
395). The Court rejected the notion that any such rule obtained where Congress
has specified limited remedies. Rather, citing the well-established precedent
discussed above, where Congress has “provided elaborate enforcement provisions
for remedying the violation of a federal statute . . . it cannot be assumed that
Congress intended to authorize by implication additional judicial remedies for
private citizens suing under the statute.” Id. at 487-88 (internal quotation marks
omitted). The Court held that “the limited remedies described in § 6972(a) . . .
amply demonstrate that Congress did not intend for a private citizen to recover its
costs under RCRA.” Id. at 487.

Numerous other decisions make clear that the “general rule” presuming the
availability of appropriate remedies does not apply where Congress has spoken on
the question of available remedies. Lane v. Pena, 518 U.S. 187, 196-197 (1996);
see also Jett, 491 U.S. at 732 (“[W]hatever the limits of the judicial power to imply
or create remedies, it has long been the law that such power should not be

exercised in the face of an express decision by Congress concerning the scope of
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remedies available under a particular statute.”); Conboy v. AT & T Corp., 241 F.3d
242,255 (2d Cir. 2001) (rejecting argument that Porter permitted court to infer
remedy under statute that is “not silent on the remedies available” but rather
“establishes a comprehensive scheme of remedies™); Cell Assocs., Inc. v. National
Institutes of Health, 579 F.2d 1155, 1159 (9th Cir. 1978) (rejecting argument that
Porter permitted the court to infer remedy because “Congress carefully described
particular violations and provided particular procedures and remedies for each of
them”).

Here, of course, the express language of section 1964(a) and RICO’s other
remedial provisions vividly demonstrate that Congress was not invoking traditional
equitable remedies as the RICO remedial arsenal. In some circumstances, it
provided more muscular remedies than those available in equity, such as treble
damages and “double” disgorgement. See 18 U.S.C. §§ 1963(a)(3), 1964(c). In
other circumstances, it limited the situations in which traditional relief, such as
compensatory damages, could be sought. See 18 U.S.C. § 1964(c). Thus, itis
facially erroneous to presume that RICO was to be enforced through the traditional
powers of an equity court. It is also a facial distortion of RICO’s integrated
statutory scheme to allow the government to cherry-pick those remedies that far

exceed what an equity court could order because the statute so provides and, at the
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same time, also presumptively grant the government all other equitable remedies,
even though the statute does not so provide.

Even more directly and fundamentally, it is wrong to presume that all
equitable remedies are available under section 1964(a) because its language, even
in isolation, is not susceptible of that interpretation. As the district court
acknowledged, that language does “limit” remedies and, indeed, 1s a particular
limitation on the disgorgement remedy. (JA821) See also Meghrig, 516 U.S. at
487 (statutory authorizations to “restrain” violations are “limited remedies”). Even
under the district court’s reasoning, what it called the traditional “equitable”
remedy of disgorgement Aas been circumscribed by section 1964(a)’s “prevent and
restrain” limitation because it is only available against defendants who are likely to
behave unlawfully in the future — a restriction on disgorgement unknown in
equity. See SEC v. Colello, 139 F.3d 674, 679 (9th Cir. 1998).

Since the “prevent and restrain” language plainly does /imit remedies, it is
irrational to presume that a// remedies remain available. For this reason, wholly
without regard to the detail of a statutory scheme, the Supreme Court has
precluded traditional remedies, needed to provide full relief, solely on the grounds
that they were inconsistent with limiting language Congress used to describe
available remedies. Thus, in Great-West and Mertens, traditional legal remedies to

prevent unjust enrichment were rejected solely because the statute granted only the
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power to issue “equitable relief.” Great-West, 534 U.S. at 218 (where Congress
chose “to limit the relief available under [the statute] to ‘equitable relief,”” suit for
restitution not permitted); Mertens, 508 U.S. at 255 (statutory provision
authorizing “other appropriate equitable relief” did not permit suit seeking a
damages remedy not “traditionally viewed as ‘equitable’”).

For these reasons, there is nothing to the district court’s notion that, because
disgorgement was appropriate in Porter and First City, it should be deemed
appropriate under the very different statutory scheme here. Disgorgement was
permissible under Porter and First City only because, in stark contrast to RICO,
neither the remedial structure nor the language of either relevant statute even
implicitly suggested that disgorgement or traditional equitable remedies were
unavailable.

In First City, neither the authorization to the Securities and Exchange
Commission to bring enforcement actions, nor anything else “in the language of
the legislative history of the 1934 Act ... even implies a restriction on the equitable
remedies of the district courts.” 800 F.2d at 1230. In light of this absence of any
limiting language, disgorgement “is available simply because” the Securities Act
“vests jurisdiction in the federal courts.” Id. Porter involved a similarly broad
statute authorizing an administrative agency, in sweeping terms, to bring an action

for “an order enjoining” past or future violations, or “an order enforcing
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compliance,” or for any “other order.” 328 U.S. at 397. The complete absence of
any limiting language confirmed that the “traditional equity powers of a court
remain unimpaired.” Id. at 400."

Again, in contrast, RICO does not give courts unconstrained equitable
powers or authority to enter injunctions, but limits a district court’s jurisdiction.
So even if a specific grant of the power to “enjoin” connotes authority to
retroactively disgorge, there is no such grant in section 1964(a). In short, Porter
and First City say nothing about available remedies where, as here, Congress has
both provided a detailed remedial scheme and used statutory language limiting
those remedies.

2. A final reason why Porter has no bearing on the proper interpretation
of section 1964(a) is that the $280 billion sought by the government here is not an
equitable remedy. In Great-West Life Insurance & Annuity Co., the Supreme
Court made clear that claims for the payment of money are rarely equitable claims.
“Almost invariably . . . suits seeking (whether by judgment, injunction, or

declaration) to compel the defendant to pay a sum of money . . . are suits for

11

The district court also invoked the Commodity Exchange Act, 7
U.S.C. § 13a-1, under which courts have ordered disgorgement. (JA829-30) Asin
the statute at issue in Porter, the Commodities and Exchange Commission has
broad authority to bring an action for an injunction whenever “a person Aas
engaged, 1s engaging, or is about to engage” in a violation of the Act. 7 U.S.C. §
13a-1(a) (emphasis added). And, as in 1934 Act, district courts are given broad
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‘money damages,’ .. ..” 543 U.S. at 210 (internal quotation marks omitted).
Money damages are, “of course, the classic form of legal relief.”” Id. It does not
matter that the monetary remedy is deemed “restitutionary.” Under Great-West,
restitution is a /egal remedy where the plaintiff does not seek specific relief, i.e.,
the return of “particular funds or property,” but rather seeks “to impose a merely
personal liability upon the defendant to pay a sum of money.” 534 U.S. at 213,
215.2

The government’s disgorgement claim in this case is clearly one that seeks
“to impos[e] merely personal hability upon the defendant[s] to pay a sum of
money,” under Great-West. Id. at 213. Indeed, the government itself characterizes
the relief it seeks here in terms that unmstakably invoke legal-—not equitable—
restitution. In successfully opposing defendants’ motion to enforce a jury demand,
the government made clear that it was not seeking defendants’ “property” but only

their money:

(continued...)

authority “to enjoin” unlawful acts or practices. I/d. This statute clearly does not
impose any limits on a court’s equitable jurisdiction.
12

The Court of Federal Claims, though unable to give equitable relief,
has also long heard claims for restitution. See, e.g., Kanemoto v. Reno, 41 F.3d
641, 646 (Fed. Cir. 1994). Even before Great-West, courts of appeals also
recognized that restitution is not an exclusively equitable remedy: it is a “legal
remedy when sought in a case at law and an equitable remedy when sought in a
case in equity.” Health Cost Controls v. Washington, 187 F.3d 703, 710 (7th Cir.
1999).
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Civil forfeiture actions are in rem lawsuits against the
property itself, whereas the Government’s suit for
equitable relief here is directed at all the alleged
wrongdoers to deter and restrain unlawful conduct and to
prevent unjust enrichment.

(JA674-75) (emphasis added). The district court agreed, when it ruled that the
government’s disgorgement claim should not be limited only to “those ‘actual
assets unjustly received’” and that the disgorgement sought here is “not limited to
‘the actual property obtained by means of [the] wrongful act.”” (JA832-33)

The government has thus asserted a textbook claim for legal restitution, i.e.,
where the plaintiff seeks “to obtain a judgment imposing a merely personal
liability upon the defendant to pay a sum of money,” but cannot “assert title or
right to possession of particular property.” See Great-West, 534 U.S. at 213
(emphasis added). Equitable remedies, by contrast, are generally not available to
restore money, but are instead available only to restore particular property taken
from the plaintiff. See RESTATEMENT OF RESTITUTION § 215 at 866 (1937)
(pointing to the “necessity of tracing property” to assert equitable remedies, as

opposed to “merely a personal claim”)."”

13 Indeed, in this case the government, with the district court’s blessing,

seeks disgorgement on a joint-and-several basis from certain defendants (Altria
and BATCo) who, according to the government’s model, never received any “ill-
gotten gains.” That theory of relief is manifestly inconsistent with the historic
limitations on the disgorgement remedy, as to which the actual receipt of ill-gotten
gains by a particular defendant was a prerequisite. See | DOBBS, LAW OF
REMEDIES § 4.1(1), at 551 (“Restitution is a return or restoration of what the

48



In Hubbard v. Administrator, EPA, 982 F.2d 531 (D.C. Cir. 1992) (en banc),
this Court distinguished between eguitable claims for specific relief, which give
the plaintiff the “the very thing to which he was entitled” and /egal claims for
restitution, which “essentially pay[] the plaintiff for the economic losses suffered
as a result of the [defendant’s] wrong” and do “not return to the plaintiff anything
which was rightfully his in the first place.” Id. at 533 (footnote omitted). Hubbard
addressed whether back pay could be considered “money damages” within the
meaning of a statute that waived the United States’s sovereign immunity in actions
seeking “relief other than money damages,” 5 U.S.C. § 702. The Court reasoned
that, although it was a “hard” question, back pay should be deemed a “classic
remedy for ... money damages” because it “does not return to the plaintiff
anything which was rightfully his in the first place.” 982 F.2d at 533-34. If
distinguishing between equitable and legal relief was “hard” in Hubbard, it is easy
here. The government is plainly not seeking any property that “was rightfully [its]
in the first place.” Id. at 534. Its disgorgement claim 1s purportedly measured by
defendants’ ill-gotten proceeds from the sale of cigarettes and is, even more clearly

than back pay, not a claim for specific relief. See Great-West, 534 U.S. at 212.

(continued...)

defendant has gained in a transaction.”); Great-West, 534 U.S. at 213 (restitution in
equity limited to situations where “money or property identified as belonging in
good conscience to the plaintiff could clearly be traced to particular funds or
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Great-West candidly acknowledged, as Hubbard did (982 F.2d at 537-38),
that the Supreme Court’s prior cases had not “drawn [a] fine distinction between
restitution at law and restitution in equity” and had too casually characterized
restitution as “equitable.” 514 U.S. at 214-15."* In the wake of Great-West,
however, it is now clear that the type of restitutionary relief the government seeks
here is not an equitable remedy. In Williams Electronics Games, Inc. v. Garrity,
366 F.3d 569 (7th Cir. 2004), for example, Judge Posner’s opinion for the court
noted that whereas restitution “can be awarded in either a suit at law or a suit in
equity,” if “the plaintiff is not seeking to impress a lien on particular property, but
just wants an award of profits, he cannot obtain a constructive trust, because there

is no res (that is, no fund or other specific piece of property) for the trust to attach

(continued. . .)

property in the defendant’s possession’) (emphasis added); RESTATEMENT OF
RESTITUTION § 128 cmt. € (1937).

14

In First City, this Court stated that “[d]isgorgement is an equitable
remedy.” 890 F.2d at 1230. The parties did not dispute whether the disgorgement
sought in that case was legal or equitable. First City reflects the casual
assumption, before Hubbard and Great-West, that orders requiring defendants to
pay back their unlawful gains constituted “‘equitable restitution.” After Great-
West, however, a remedy is not assumed to be equitable merely because it is
restitutionary. See, e.g., Colleen P. Murphy, Misclassifying Monetary Restitution,
55 SMU L. REv. 1577, 1625 (2002) (in light of Great-West the “unqualified
characterization of disgorgement of profits as an equitable remedy is misleading”).
Again, the result in First City and this case should not turn on whether the remedy
1s labeled “equitable” or “legal.” But to the extent the Court deems this distinction
important, the forced transfer of defendant’s allegedly illegal profits is plainly legal
relief.
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to.” Id. at 577 (emphasis added). A plaintiff “can still get restitution in such a
case, but as a legal remedy for a legal wrong, not as an equitable remedy for a legal
or an equitable wrong.” Id. Where the plaintiff does not seek “to impress a lien on
particular property” but “just wants an award of profits,” its disgorgement claim is
legal, not equitable. Id."

Accordingly, assuming arguendo that there is some special rule of statutory
construction governing “equitable remedies,” the disgorgement sought by the
government here 1s simply not within “the court’s jurisdiction in equity.” Porter,
328 U.S. at 398. In any event, for all of the reasons stated above, RICO’s language
and structure do create an “inescapable inference” that disgorgement is unavailable

— so0 Porter would be satisfied even if it were applicable. Id. at 399.'

1> See also Horvath v. Keystone Health Plan East, Inc., 333 F.3d 450, 457
n.3 (3d Cir. 2003).

16

The district court further departed from the historic limits on
disgorgement by ruling that the government may seek this remedy on a joint-and-
several basis. See United States v. Philip Morris USA Inc., 316 F. Supp. 2d 19
(D.D.C. 2004). Joint-and-several liability developed in tort law, not in equity; and
it was aimed at ensuring full compensation to an injured plaintiff. See W. KEETON,
PROSSER AND KEETON ON TORTS 345-46 (5th ed. 1984). Disgorgement, in
contrast, is not aimed at compensation. The district court’s reliance on treble-
damages and forfeiture actions in upholding the government’s joint-and-several
theory was therefore completely misplaced. The government’s attempt to impose a
$280 billion disgorgement remedy jointly and severally on each of the defendants
— regardless of whether they have received any ill-gotten proceeds — ignores
Congress’s command that any remedy imposed under section 1964(a) must be
specifically calibrated to “prevent and restrain” each defendant’s future violations.
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C. RICO’s “Liberal Construction” Clause Calls on Courts to
Determine RICO’s Remedial Purposes, Not Ignore Them

In further support of its holding, the district court invoked RICO’s so-called
“liberal construction” clause (JA828), which provides that the “provisions of this
title . . . shall be liberally construed to effectuate its remedial purposes.” Note
following 18 U.S.C. § 1961. This clause says nothing about what the “remedial
purposes” of RICO are, however. Those purposes must of course be determined
by examining the plain language, legislative history, and the overall structure of
remedies in RICO. RICO’s liberal construction clause 1s simply not, as the district
court treated it, “an invitation to apply RICO to new purposes that Congress never
intended.” Reves v. Ernst & Young, 507 U.S. 170, 183-84 (1993); see also id. at
184 (“The clause only serves as an aid for resolving an ambiguity; it is not to be
used to beget one.”) (internal quotation marks omitted). Nor, of course, is it
authority for construing section 1964(a) in a manner inconsistent with RICO’s
remedial scheme. The key inquiry is to determine what Congress intended when it
limited a district court’s jurisdiction to only those remedies that “prevent and
restrain” future RICO violations. And, after conducting that inquiry, it is clear that
disgorgement is not an available remedy under RICO. “[V]ague notions of a
statute’s ‘basic purpose’ are ... inadequate to overcome the words of its text

regarding the specific issue under consideration.” Mertens, 508 U.S. at 261.
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III. EVEN IF DISGORGEMENT WERE AVAILABLE UNDER SECTION
1964(a), THE GOVERNMENT IS NOT ENTITLED TO IT HERE

Even assuming that Congress intended for disgorgement to be a remedy
under section 1964(a), defendants were entitled to summary judgment for three
additional, independent reasons.

1. The government cannot prove that its $280 billion disgorgement claim
will “prevent and restrain” future RICO violations by defendants under the
standard suggested by the Second Circuit in Carson. In Carson, the Second
Circuit reversed a district court order requiring a retired union official to disgorge
money that he embezzled a decade earlier in violation of RICO. See Carson, 52
F.3d at 1180-81. The Second Circuit rejected the government’s assertion that such
a remedy would “prevent and restrain” future violations through deterrence,
holding that Section 1964(a) does not encompass principles of deterrence. /d. at
1181-82.

Carson also addressed the circumstances in which a re-tooled disgorgement
remedy might, in the Second Circuit’s view, be appropriate under section 1964(a).
Starting with the basic premise that any such relief must be “designed to ‘prevent
and restrain’ future conduct rather than to punish past conduct,” the court
concluded that disgorgement would be permissible under section 1964(a) only if
“there is a finding that the gains are being used to fund or promote illegal conduct,

or constitute capital available for that purpose.” 52 F.3d at 1182 (emphasis in
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original). For the reasons set forth above, any version of backward-looking
monetary relief, including disgorgement, is inconsistent with the plain language
and intent of section 1964(a). Nonetheless, if any monetary relief is permitted
under section 1964(a), Carson’s version of such a remedy is the only one that even
arguably fits within the constraints in section 1964(a). A remedy that focuses on
monies that were both obtained and disposed of in the past cannot rationally be
characterized as “forward-looking.” Thus, Carson was surely correct that
requiring payment to the federal treasury of an amount equivalent to those purely
historical funds, which have no nexus to the present or future, cannot reasonably be
viewed as an effort to prevent defendants from prospectively violating RICO.

The government has not, however, attempted to satisfy the forward-looking
requirements for obtaining monetary relief set out in Carson, nor does it seek
disgorgement only for a concrete forward-looking purpose such as funding a
monitor. It is undisputed here that the vast bulk of the $280 billion the government
seeks to disgorge has never been “available” to defendants at all. They include
amounts paid in income taxes, and more than $200 billion in “pre-judgment
interest” that defendants have never received. The government’s disgorgement
calculation also grossly overstates the extent to which defendants’ actual profits

from past sales remain available to defendants today.
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Indeed, the government did not even attempt to satisfy the requirements set
out in Carson. Its disgorgement expert readily admitted that, although he could
have estimated the allegedly ill-gotten gains that remain available to each
defendant to fund future RICO violations (JA716-18), he did not pursue this
calculation:

Q:  Assume that the Government 1s entitled to obtain
disgorgement from the defendants only of the
portion of their ill-gotten gains that remain
available today to finance future wrongdoing and
only to the extent that it 1s necessary to do so in
order to prevent and restrain likely future
violations by the defendants. You did not estimate
that amount, did you?

My question for you with respect to that prior
question is were you asked to perform the
calculations suggested in that question?

A. No.
(JA722)

The government’s failure to satisfy the Carson standard requires dismissal
of the government’s disgorgement claim even if such a claim could ever be
asserted under section 1964(a). See Anderson v. Liberty Lobby, Inc.,477 U.S. 242,
252 (1986) (defendant may move for summary judgment “on the lack of proof of a
material fact”); Laningham v. United States Navy, 813 F.2d 1236, 1243-44 (D.C.
Cir. 1987) (affirming summary judgment for defendant where plaintiff “failed to

provide evidence” in support of its claim).
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2. Contrary to First City, the government also seeks disgorgement of
both legally and allegedly illegally obtained proceeds. A party seeking
disgorgement “must distinguish between legally and illegally obtained profits” and
must meet its burden to make a “reasonable approximation” of what portion of a

(Y3

defendant’s “profits [are] causally connected to the violation.” First City, 890 F.2d
at 1231. The district court held, without any analysis, that it was disputed whether
the government approximated defendants’ ill-gotten gains. But the government’s
own disgorgement experts acknowledged that the government did not even attempt
to estimate defendants’ ill-gotten gains, thus dooming its claim here.

As one of the government’s experts conceded, to make an assessment of
what gains are ill-gotten, it is “necessary” to “estimate[] the effect of [d]efendants’
alleged misconduct on smoking.” (JA865) But the government forbade its experts
from preparing one. Dr. Fisher testified that he estimated defendants’ proceeds
“without regard for the question of whether they were earned illegally” (JA714)
and that “I don’t know the answer, as to how much of those proceeds are legally
attributable to the defendants’ acts.” (JA704) He simply “took as given the
population that was given to me and tumed them into money numbers.” (JA658)
Dr. Gruber gave similar testimony. When asked: “But you did not estimate the

effects of the defendants’ alleged RICO violations on the number of cigarettes

smoked by the individuals who you identified as youth addicted,” Dr. Gruber
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explained, “[t]hat’s not what I was asked to do” and “[t]hat’s not what I did.”
(JA728) He explained that such “thinking about the effect of the RICO violation
was outside what I was asked to do.” (JA727) Indeed, the government told both
Fisher and Gruber that it was “not [their] problem” to determine how defendants’
alleged misconduct affected their cigarette sales. (JA694; JA728; see also JA864
(Harris testimony))

The government’s experts also admitted that its disgorgement estimate is not
limited to illegally obtained gains. Dr. Fisher acknowledged it would be
“preposterous’ to suggest that all persons who started smoking before they turned
21 did so because of the defendants’ alleged RICO violations. (JA653)

Dr. Gruber testified that it is “highly unlikely” this proposition is true. (JA728)
Although he believes that an appropriate expert could develop a model to
determine what portion of defendants’ profits are due to their alleged RICO
violations (JA694), Dr. Fisher did not construct such a model here, because “[i]t
wasn’t my job.” (JA653) After he gave this testimony, Dr. Fisher asked the
government whether he should attempt to so identify ill-gotten gains and was
expressly instructed not to do so. (JA693-694)

The government believes that it is not required to identify illegally obtained
gains to obtain disgorgement, at least where the alleged fraud is “pervasive.”

(JA836) This ipse dixit 1s flatly contradicted by the settled law that disgorgement
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must be limited to amounts that are “causally related to the wrongdoing.” and that
a party seeking disgorgement must “distinguish between legally and illegally
obtained profits.” First City, 890 F.2d at 1231. Clearly, not everyone started
smoking because of defendants’ allegedly fraudulent acts. And the government’s
own experts acknowledge that it would be feasible to separate out illegally
obtained profits. The government thus has no excuse for its failure to do so.

3. Finally, as discussed above, if disgorgement is ever available, section
1964(a) simply does not permit a court to “pile on” remedies by ordering a
disgorgement order when forward-looking remedies can adequately prevent and
restrain future violations. The government has made no showing, nor can it, that
the extensive forward-looking injunctive relief it seeks in this case will be
inadequate.

To the contrary, the government’s own expert concedes that disgorgement is
not necessary to prevent and restrain defendants and that injunctive relief could be
just as, if not more, effective than a disgorgement remedy. (JA645-46)
defendants’ future conduct is also already subject to nearly all of the restrictions
the government seeks in this case. Under the landmark 1998 Master Settlement
Agreement (“MSA”) with 46 States, the District of Columbia, and various
territories and possessions—and separate settlements with the remaining four

States—defendants have not only committed to pay $246 billion to the States
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through 2025, with continuing payments into perpetuity. See Lorillard Tobacco
Co. v. Reilly, 533 U.S. 525,533 (2001) (MSA is “a landmark agreement”). They

have also expressly been enjoined from:

o targeting youth or taking any action whose primary purpose is to
initiate or increase youth smoking (JA144-45);

o making misrepresentations regarding the health consequences of using
any tobacco product (JA162);

o limiting competition in dissemination of information about health
hazards or other consequences of smoking (JA161-62);

o limiting or suppressing research into smoking and health (id.);

o limiting or suppressing research into marketing or development of
new products (id.); and

o a wide range of advertising and marketing practices for which
members of the industry had been criticized (JA145-52).

The MSA also required the dissolution of the two tobacco trade organizations that
the government claims were central to the alleged unlawful “enterprise,” and
prevents any new tobacco trade organization from acting “in any manner contrary
to any provision” of the MSA. (JA158-61)

The district court could not possibly find that, on top of the wide-ranging
restrictions in the MSA and the broad scope of the largely duplicative prospective
relief the government seeks in this case, defendants s¢ill cannot be prevented from
engaging in future unlawful conduct. At a minimum, the district court should be

instructed to make such a finding before entering any disgorgement order.
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CONCLUSION

The district court’s order should be reversed and remanded with instructions
to dismiss the government’s request for disgorgement.
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