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Under the current legal regime, plaintiffs with grievances
against state or federal ofticials may bring federal claims
under the Civil Rights Act of 1871, 42 U.S.C. § 1983, or the
Bivens doctrine. If this Court were to recognize claims for
customary international law violations, then in many, if not
most, cases involving allegations of civil rights violations or
police misconduct, plaintiffs will demand, and the courts will
be required to perform, a second layer of review, testing the
official action not only against the strictures of the U.S.
Constitution and federal law, but also against the prevailing
standards of customary international law. Such review - in
addition to altering the balance of power between the States
and the federal government and between the courts and the
political branches - will likely impose a significant burden
on both courts and litigants. See Flores v. Southern Peru
Copper Corp., 343 F.3d 140, 154 (2d Cir. 2003) ("the
relevant evidence customary international law is widely
dispersed and generally unfamiliar to lawyers and judges").

In addition to imposing additional restrictions on the
conduct of government officials in their law enforcement and
other duties, customary international human rights nom1S, if
found to be a part of federal law, could be used as an end run
around this Court's decisions limiting the scope of federal
authority. For example, the Court has held that the federal
government lacks the constitutional authority to authorize
federal remedies tor local acts of gender-motivated violence.

theories were adopted. Under the Ninth Circuit's view that the Alien
Tort Statute creates a statutory right of action, that right of action would
be limited by the express tenns of the statute, which applies only to alien
plaintiffs. By contrast, under the Second Circuit's more expansive view
that claimed violations of customary international law arise under federal
common law, such claims could be brought by any plaintiff pursuant to
the general federal-question jurisdictional statute, 28 U.s.c. § 1331. Set'
supra note 5. In either event, the adverse domestic consequences
discussed herein would be significant.
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See United States v. Morrison, 120 S. Ct. 1740 (2000).
However, the documents and institutions that are the sources
for customary international law suggest that freedom from
gender-motivated violence is, or is evolving into, an
international human rights norm. See Brief of Amici Curiae
on Beha({ of the International Law Scholars and Human
Rights Experts in Support of Petitioners, United States v.
1'v!orri....·on, 529 U.S. 598 (2000) (Nos. 99-5, 99-29), 1999 WL
1037253 (cataloging such sources). If this is so, then a
federal cause of action of the sort invalidated in Morrison
would nevertheless be viable under federal law. Indeed, a
number of commentators have urged just such a result. See,
e.g., id.; Mary Ann Case, Reflections on Constitutionalizing
Women's Equality, 90 Calif. L. Rev. 765, 774 n.56 (2002).
Similarly, given that various sources of international human­
rights norms address freedom of religion, see Morley, supra,
at 116 & nn.40-41 (cataloging such sources), the
incorporation of those norms into federal law could require
courts to enforce limitations on state action affecting
religious activity similar to those that the Court invalidated,
as exceeding the scope of Congress's powers, in City of
Boerne v. Flores, 521 U.S. 507 (1997).

The incorporation of customary international human rights
norms into federal law would also inevitably lead to
unwarranted federal-court interference with the several
States' criminal justice systems, including, for example, the
ability of the States to impose punishments such as the death
penalty. Under federal law, the outer boundaries of a State's
power to impose punishment for criminal activity are
delineated by the Eighth Amendment, and may not be further
infringed upon by the national government. Yet, if the
human-rights norms of the international community are
incorporated into U.S. law, then a judicial determination that
certain punishments violate those norms would prohibit the
States from imposing them, regardless of how widespread
their domestic acceptance. Indeed, many international law
scholars have argued that the death penalty (or at least
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certain applications of it) violates customary international
law, see, e.g., Julian S. Nicholls, Comment, Too Young to
Die: International Lan' and the Imposition of the Juvenile
Death Penalty in the United Stales, 5 Emory lnt'l L. Rev.
617,651-52 (1991) (arguing that the juvenile death penalty
violates federal common law); Curtis A. Bradley, The
Juvenile Death Penalty and International Law, 52 Duke L.J.
485, 489-90, 514, 533-34 (2002) (collecting arguments that
the imposition of the death penalty on persons under the age
of eighteen violates customary international law), and
challenges to the death penalty based on international human
rights norms have already been brought in the federal courts,
see, e.g., Hain v. Gibson, 287 F.3d 1224, 1242-44 (10th Cir.
2002), cert. denied, 537 U.S. 1173 (2003); Bca:lcy v.
Johnson, 242 F.3d 248, 263-68 (5th Cir. 200 I).

These examples are just the tip of the iceberg. Scholars
and commentators have argued that international law
protects, or may soon protect, rights relating to an incredibly
broad range of topics, including, in addition to those
discussed above, education, employment, property,
environmental protection and sexual orientation. See
Bradley & Goldsmith, Customal)! International Law as
Federal Common Law: A Critique (~l the !'.-1odern Position,
supra, 110 Harv. L. Rev. at 841 & nn.170-71 (1997)
(providing examples of such arguments); Morley, supra, at
117 (explaining that H[e]xisting international agreements
cover almost every imaginable aspect of society, including
marriage, juvenile justice, and education" (footnotes
omitted». A decision endorsing the incorporation of
customary international law into federal law thus has the
potential to federalize vast expanses of areas that are now
within the realms of state self-government.

The use of international human rights norms to regulate
local activity is particularly troublesome because of the
nature of modern international law. Despite the sources of
international law set forth in Filartiga and the Restatement,
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there is neither an authoritative arbiter of international law
nor an objective method for detennining the nonns
incorporated therein, making international human rights law
necessarily indetenninate. See. e.g., Flores, 343 F.3d at 154
(describing customary international law's "soft,
indetenninate character"); Christopher A. Ford, Adjudicating
.Ius Cogens, 13 Wis. Int'l L.J. 145, 165 (1994) ("Apart ...
from the comparatively uncontroversial genocide and slavery
prohibitions-which still have their doctrinal critics­
nothing approaching a general consensus has developed
regarding the substantive content of peremptory international
law" (footnote omitted). International law "evolves,"
moreover, on the basis of the views of entities, such as
domestic and foreign jurists, foreign and transnational courts
and treaty-making bodies, that are neither representative of
the American political community nor responsive to it.
Under these circumstances, the potential for anti-democratic
judicial activism in connection with the creation of a federal
common law of international law cannot be overstated. As
Judge Randolph recently observed in arguing that courts are
unauthorized to exercise a "free-wheeling judicial power" to
apply international law:

The political branches of our government may
influence but they by no means control the
development of customary international law. To have
federal courts discover it among the writings of those
considered experts in international law and in treaties
the Senate mayor may not have ratified is anti­
democratic and at odds with principles of separation of
powers.

AI Odah, 321 F.3d at 1148 (Randolph, 1., concurring); see also
Tel-Oren, 726 F.2d at 827 (Robb, 1., concurring) (arguing that the
courts "ought not serve as debating clubs for professors willing to
argue over what is or what is not an accepted violation of the law
of nations").
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Judicial interpretation is difficult and divisive enough
when it is based on the Constitution and the laws enacted by
Congress. Were federal courts authorized to pass judgment
on otTicial action based on a State's compliance with
"international" or foreign nonns, fundamental principles of
judicial restraint, separation of powers and federali;;m would
be subverted. Whether Congress could even authorize such
a regime through an unambiguous statutory pronouncement
is itself a serious question going to the heart of our
constitutional structure. To pennit the courts to authorize it.
either based on a once-obscure jurisdictional statute or, even
more radically, without any congressional authorization at
all, is a step that this Court should tirmly reject.

CONCLUSION

For the reasons set forth above, this Court should reverse
the decision below and hold that the neither the Alien Tort
Statute nor the "common law of the United States" provides
a private right of action for violations of international human
rights law.

Respectfully submitted,
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