


apart from the fact that the arbitration clauses do not cover KBR or its claim. KBR cannot

be compelled to pursue its claims by joining in a pending arbitration in Paris, France

when the explicit tenus of the arbitration agreement in the Fabrication contract call for

arbitration in Finland. The Federal Arbitration Act requires that a court may only

"direct[] that such arbitration proceed in the manner provided for in such agreement." 9

U.S.C. §4 (emphasis added).

Waiver is the intentional relinquishment of a known right. Sun Exploration &

S.W.2d 776,778 (Tex. Civ. App. -- Amarillo 1976, no writ) ("trial court may not grant

court compel KBR to arbitrate its claims in the context of the arbitration between
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C, MACGREGOR WAIVED ITS CLAIMED RIGHT TO COMPEL KBR TO
ARBITRATE

In sum, the trial court did not abuse its discretion in denying MacGregor's request

to compel KBR to arbitrate in Paris. On the contrary, it would have been an abuse of

discretion to compel KBR to arbitrate in Paris because the agreement -- even assuming

MacGregor and Unidynamics already pending in Paris. Boren v. Bank of the West, 535

KBR were bound by it -- requires arbitration in Finland. The trial court also did not

abuse its discretion by not compelling KBR to institute a separate arbitration in Finland

because MacGregor never requested such relief. MacGregor requested only that the trial

relief not requested in plaintiffs pleadings or prayer.").

Prod. v. Benton, 728 S.W.2d 35, 37 (Tex. 1987). Absent a showing of prejudice to the
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other party, waiver may not be established merely by the fact that the party seeking to

compel arbitration participated in or invoked the litigation process. KBR does not
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contend that MacGregor waived any right to arbitrate simply by participating in the

litigation process.

Here, the evidence establishes that MacGregor consciously and intentionally chose

not to attempt to require KBR to arbitrate because MacGregor's contract was with

Unidynamics and not KBR. MacGregor's counsel told the trial court as much: "We did

not involve [KBR] in the arbitration because our contract is with Unidynamics." 1 RR.

14.

In addition, MacGregor applied for an injunction against KBR to prevent KBR

from exercising control over the elevator trunks and requiring KBR to release the trunks

to MacGregor. CR. 13. In the agreed order regarding the injunction, MacGregor agreed

to post a $1,000,000 bond and promised "to pay upon demand accompanied by proof of

Final Judgment adjudicating the validity and amount, if any, of the [KBR] lien or liens

against [the] Collateral[.]" CR. 326 (emphasis added). The reference to a "Final

Judgment adjudicating" contemplates a judgment rendered by a court which has

adjudicated KBR's claim. Thus, MacGregor agreed that KBR's claims would be resolved

with in a court. KBR would not have agreed to the order had it called for arbitration.

The court of appeals erred in rejecting the argument· that "a 'fmal judgment'

'adjudicating' the dispute can only mean adjudication in a court of law," and held that this

provision could also refer to an arbitral award. Slip Op. at 10. The court below

committed error because the word "adjudicate" means "to settle in the exercise of judicial

authority" and is synonymous with "adjudge," which means "to pass on judicially" and

refers to a "judgment of a court of competent jurisdiction." See Black's Law Dictionary.·
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Further, the word "adjudication" refers to "the entry of a decree by a court[.)" [d. If the

agreed order meant to refer to an arbitral award or even to an arbitral award confJCIIled by

a court, it would have said so.

But, more importantly, even assuming that the court of appeals reasonably

interpreted the agreed order, it is not the only reasonable interpretation. An interpretation

by the trial court that the order referred to an adjudication and a fmal judgment rendered

by a court of law is also a reasonable interpretation. The trial court was in a better

position to construe its own order than was the court of appeals. Under the applicable

standard of review, the court of appeals was not entitled to reverse unless MacGregor

"establish[ed] that the trial court could reasonably have reached only one decision."

Walker v. Packer, 827 S.W.2d at 839-40. A conclusion that the agreed order refers to an

arbitral award is not the only reasonable decision the trial court could have reached.

D. MACGREGOR'S PURSUIT OF INJUNcrlVE RELmF PREJuDICED KBR.

Under Texas law, MacGregor's use of the litigation process to upset the status quo

is a sufficient basis for the trial court's implied fmding of prejudice. Arbitration will not

be compelled when one party has pursued a strategy leading to an agreement that caused

actual prejudice to another party's rights. HL&P v. City ofSan Antonio, 896 S.W.2d 366

. (Tex. App. -- Houston [1st Dist.] 1995, writ dis'd w.o.j.). KBR experienced prejudice

from MacGregor's acts in this litigation, which were inconsistent with its asserted right of

arbitration. MacGregor's invocation of the; judicial process prejudiced KBR in the

following ways:

•

•
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J • MacGregor's pursuit of injunctive relief sought to radically change the
status quo with regard to possession of the elevator trunks. (CR 3:633.)

• KBR incurred substantial attorneys' fees as a result of MacGregor's
shifting strategies. (CR 3:634.)

• KBR was not a party to an arbitration agreement, and an order
compelling it to arbitration would subject it to significant arbitration
expenses, travel expenses, and attorney's fees. (CR 3:634.)

• MacGregor sought temporary and permanent injunctive relief that went
well beyond a request to maintain the status quo. (CR 3:655.)

• MacGregor had used its litigation strategy to shop for an advantageous
fonun, and had misrepresented to the Paris arbitrator that the Texas
court had "granted their application for TRO." (CR 3:658.)

• MacGregor sought to withdraw from the Texas litigation after it had
agreed to furnish a $1 million bond. (CR 3:658.)

• MacGregor's request for temporary and permanent injunctive relief was
inconsistent with the ICC Rules. (CR 3:658-59.)

• The risk of inconsistent results causes prejudice that can only be
remedied by enforcing MacGregor's election to proceed to "Final
Judgment" and an "adjudication" in Texas. (CR 3:660.)

• MacGregor's motion was a transparent attempt to avoid the enforcement
of the Agreed Order and its required bond. (CR 3:661.)

• It was "horribly unfair and prejudicial" to force KBR to travel to Paris
to arbitrate its claims relating to trunks that are located in Harris County,
and pay arbitration fees of $60,000. (RR 1: 10.)

• MacGregor's pursuit of injunctive relief did not seek to preserve the
status quo, but to transfer possession of the trunks. (RR 1: 10.)

• MacGregor had entered into an agreed order that contemplated
continuing jurisdiction over KBR's cauSes of action. (RR 1:11.)

• MacGregor's request for injunctive relief did not seek to maintain the
status quo, but to upset it, because it asked for the turnover of property
that was not in MacGregor's possession. (RR 1: 12.)
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• MacGregor substantially invoked the judicial process and thereby
forced Unidynamics to fight the battle on two continents. (RR I: 13.)

Under Texas law, requesting injunctive relief is considered an unequivocal

revocation of the right to arbitration. MendoZtl v. CaniZtlles, 695 S.W.2d 266, 270-71

, '

~
(rex. App.-San Antonio 1985, no writ). Similarly, other jurisdictions hold that a party

waives arbitration by seeking injunctive relief that upsets the status quo. E.g., Getz

.. ,
~ I

~

Recycling, Inc. v. Watts, 71 S.W.3d 224, 230-31 (Mo. Ct. App. 2002) (request for

replevin and injunctive relief resulting in transfer of possession of rock crushing machine

held sufficient trial-oriented activity to effectively waive right to arbitrate); Rath v.

Network Mktg., LC, 790 So.2d 461, 466 (Fla. Dist. Ct. App. 2(01) (by seeking and

obtaining affrrmative injunctive relief requiring tum-over of results of clinical studies

which was subject of intense dispute over ownership, party upset rather than preserved

the status quo and waived any right to arbitration); Johanson Resources, Inc. v. La Vallee,

706 N.Y.S.2d 266, 270 (N.Y. App. Div. 2(00) (seeking court assistance in seizing leased

and loaned equipment manifested an intention to pursue all claims through judicial

process rather than through arbitration and therefore waived right to arbitration).

MacGregor's request for injunctive relief upset the status quo and created the

prejudice necessary to establish a waiver of any right to arbitration. Thus, even if KBR is

subject to a written contract containing an arbitration clause, and assuming further that it

to arbitration since it has suffered prejudice due to the acts of MacGregor. The trial court

is required to participate in the arbitration proceedings, KBR still may not be compelled

did not abuse its discretion in denying MacGregor's motion.
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CONCLUSION

Arbitration is a matter of contract. Here, KBR is not a signatory to any agreement

containing an arbitration clause and there is no applicable principle of contract law that

can bind KBR to the MacGregor contracts. Accordingly, KBR respectfully requests that

this Court hear this case, grant a writ of mandamus compelling the court of appeals to

vacate its ruling requiring KBR to arbitrate, and grant such other relief to which KBR

may be entitled.

, ,,
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