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such claims. See, e.g., Correctional Services Corp. v Malesko,
122 S. Ct. 515,521 (2001). Indeed, because Bivens actions
are grounded in the Constitution, and because Congress may
not respond by amendment as it may where the claim derives
from a statute, those separation-of-powers concerns are
particularly acute. See id., 122 S. Ct. at 524 (Scalia, 1.
concurring). No such problem arises with Tucker Act and
Indian Tucker Act cases. They stem from a specific
jurisdictional statute and arise out of obligations assumed by
Congress.

In addition to these fundamental differences between
Indian Tucker Act cases and private right of action cases, the
nature of claims to enforce the Federal Govemmeni's
obligations to Indians also make the analogy inapt. The
inquiry in cases claiming a private right of action under a
specific statute begins with consideration of whether the
statute focuses on "a class of beneficiaries." Gonzaga Univ.
v. Doe, 122 S. Ct. 2268, 2276 (2002). But in Indian Tucker
Act cases pertaining to the Government's obligations
regarding Indian lands and property, it is clear from the very
nature of the relationship that Indians are the benefitted class.

Similarly, a core concern in the private right of action
cases is whether Congress intended the rights at issue to be
enforceable by the individuals they benefit or whether it
intended enforcement by some other means. See, e.g.,
Alexander v. Sandoval, 532 U.S. 275, 289 (2001); Pennhurst
State &0001 and Hospital v. Halderman, 451 U.S. at 28. This
same concern is important in Bivens cases as well, and is often
critical to the decision whether to extend Bivens to a new
context. See, e.g., Schweiker v. Chi/icky, 487 U.S. 412, 489
(1988). In Indian Tucker Act cases, however, there is no
concern that Congress may have intended enforcement by
some other mechanism. In fact, the Indian Tucker Act was
specifically passed to provide a means for ensuring
accountability with respect to the Government's obligations to
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the Tribes. See H.R. Rep. No. 1466, at 5 (1945) (the lack of
redressability for most Indian claims "encourages bureaucratic
disregard ofthe rights ofIndian citizens ...."); 92 Congo Rec.
5312 (1946) (statement of Rep. Jackson) ("let us see that the
Indians have their fair day in court so that they can call
various government agencies to account on the obligations
that the Federal Government assumed.").

Further, the question whether a breach of trust action
exists in the Indian Tucker Act context is inextricably linked
to the historical trust relationship between Indians and the
Federal Government and turns on whether the statute gives
rise to trust duties in light of that relationship. These
considerations, it is clear, play no role in private right ofaction
cases.

In light of these differences between the two types of
cases, the Court has not drawn a parallel between them-and
notably did not do so in Mitchell II when the Federal
Government relied on private right of action decisions to
advance its position there. See Brief for United States at
21-22 No. 81-1748 (Sept 3, 1982). Rather, the Court based its
analysis on traditional Tucker Act principles and the trust
relationship between the Tribes and the United States.
Mitchell II, 463 U.S. at 218,225. The Government's continued
reliance on the private right of action cases here is simply
incompatible with Mitchell II.

B. The Government Cannot Avoid Damages Liability
By Relegating The Tribe To APA Relief Or By
Focusing on the Appeal Regulations.

The Government next argues (U.S. 37) that the Navajo
should be limited to seeking declaratory or injunctive relief
under the Administrative Procedure Act ("APA"). Such relief,
however, is clearly insufficient to remedy the damages caused
by the Secretary's violations in this case. As this Court
recognized in Mitchell II, "prospective equitable remedies are



29

totally inadequate" to cure violations of the Department's
duties in overseeing Indian lands. 463 U.S. at 227. "[B]y the
time government mismanagement becomes apparent," the
Court noted, "the damage to Indian resources may be so
severe that a prospective remedy may be next to worthless."
Id. That concern is all the more true when the Government
acts in a deliberately secretive way, as it did here, making the
possibility ofmeaningful injunctive relief all but impossible.

Nor does it change matters that much of the Secretary's
egregious conduct took place during the pendency of
Peabody's appeal from the Department's decision to impose
the 2()OAJ royalty rate. The Government suggests (U.S. 37) that
no relief is available under the Tucker Act for that conduct
because the regulations governing the appeal process do not
mandate compensation for their breach. This narrow-minded
conception ofthe Secretary's role is unsupported by the appeal
regulations, and it fails to recognize the direct connection
between the Secretary's actions in the appeal process and his
later review and approval of the renegotiated lease.

As an initial matter, it is evident from the regulations
governing appeals that, contrary to the Government's
suggestions, the Department is required to protect Indian
interests during that process. For example, these regulations
require the Department to render assistance to Indians in the
appeal process if requested, 25 C.F.R. § 2.10 (1985), to notify
Indians of their right to appeal a decision, 25 C.F.R. § 2.4
(1985), and to require the posting of a bond to protect the
interests of any Indians affected by an appeal, 25 C.F.R.
§ 2.3(b) (1985). At the same time, an appeal is available only
to "correct" a decision by the Department where it conflicts
with rights established by the Constitution, other federal laws
or Depamnental regulations. 25 C.F.R. § 2.2 (1985).

Thus, during the appeal, the Department does not assume
the role of neutral arbiter. Indeed, it would make little sense
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for the Department to make decisions in its fiduciary capacity
concerning Tribal resources, then purport to review those
decisions from a neutral perspective on appeal. Instead, the
appeal is appropriately limited to detennining whether a given
decision directly violates some other law or regulation. These
review responsibilities are consistent with, and in no way
eliminate, the Government's duties toward the Tribe. Cf
Nevada v. United States, 463 U.S. 110, 128, 144 n.16 (1983);
ide at 145 (Brennan, J., concurring).

Further, although these regulations clearly indicate that the
Department acts in its fiduciary capacity when conducting an
appeal, the Navajo's claim in this case looks far beyond the
appeal procedures. In addition to the shortcomings in the
appeal itself, the Secretary breached his fiduciary duties in
ultimately approving the lease with full knowledge that the
negotiations ofthat lease had been skewed in Peabody's favor
by the Secretary's own actions. The Government's effort to
focus on the earlier appeal process cannot alter the fact that the
Secretary's approval of the renegotiated lease under these
circumstances constituted a clear breach of trust that is
remediable by money damages.

CONCLUSION

The decision of the Court of Appeals should be afIrrmed.
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