


































































employees of the MWD were entitled to pension benefits under the State

pension system, governed by the Public Employee Retirement Law

("PERL"). The court found Cargill unhelpful for two reasons: (i) this

threshold issue had nothing to do with the eligibility requirements ofPERL;

and (ii) the Cargill Court relied upon the common law employee test only

as an interpretive default rule because PERL failed to define the term

"employee," but the County Code and regulations adequately defined the

term "employee" and left no void to fill. (23 HA 6614-6615.) The court

also distinguished LACEA v. Super. Ct. (2000) 81 Cal.App.4th 164, because

the employer in that case (the Compton Municipal Court) failed to

recognize a Government Code mandate that certain court employees be

included within the local civil service systems. Here, by contrast, the

County labored under no similar statutory mandate and thus properly used

its discretionary and lawful authority to outsource certain tasks to

contractors who supplied skilled services. (23 HA 6615-6616.) The

remaining cases either involved persons who (unlike Appellants) had

properly satisfied the prerequisites of the relevant civil service system (e.g.,

Powers v. Bd. ofPublic Works (1932) 216 Cal. 546, Villananzul v. City of

Los Angeles (1951) 37 Cal.2d 718), or dealt with state statutory schemes

and entitlements separate and apart from County civil service. (E.g., City of

Oakland v. PERS (2002) 95 Cal.App.4th 29; Peralta Federation of

Teachers, Local 1603 v. Peralta Community College Dist. (1979) 24 Ca1.3d

369; Cal. Teachers Assn. v. San Diego Community College Dist. (1981) 28

Ca1.3d 692; Eureka Teachers Assn. v. Bd. ofEd. ofEureka City (1988) 202

Cal.App.3d 469; Vittal v. Long Beach Unified School. Dist. (1970) 8

Cal.App.3d 112.)

The court then turned to Appellants' alternative arguments.

Appellants first argued that they had "substantially complied" with the

County's civil service system. The court found that the cases cited by

Appellants-i.e., Alexander v. State Personnel Bd. (SPB) (2000) 80

Cal.App.4th 526 and State Personnel Bd. v. Cal. State Employees Assn.
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(2005) 36 Ca1.4th 758-actually undercut their argument and reinforced the

importance of strict compliance with civil service requirements.

(23 HA 6618-6621.) "To find otherwise, in the [c]ourt's view, would

totally undermine Proposition A / § 44.7, as well as the comprehensive civil

service scheme" erected by the County. (23 HA 6621.)

The court next examined Appellants' argument that the County

explicitly relied in part upon the common law definition of employee in

defining "employee" for purposes of delineating certain of its civil service

benefits (in particular, the Pension Savings Plan and Deferred Earnings

Plan). (23 HA 6621-6622.) The court found these definitions irrelevant

because each definition further qualified itself to reach only such persons so

designated "'for federal income and/or employment tax purposes'" and in

any event did "not purport to define an 'employee' for purposes of

qualification to the civil service which. .. is required for employment

under the civil service." (23 HA 6622.)

Lastly, the court acknowledged that Jenkins and related cases could

at times "produce a harsh result" (23 HA 6623), but noted its own inability

to modify the County's legislative scheme (ibid.) and explained that public

agencies are "'governed by economic as well as humane considerations'"

and that the result "in this case is consistent with the County's authority to

set employment classifications under the County Charter, County Code,

and Civil Service Rules." (23 HA 6624 [quoting Heard, supra, 39

Cal.App.2d at p. 697].)

4. Threshold Issue No.3

The Shiell and Holmgren Appellants, together with the County,

submitted the following third threshold issue to the court:

In the event that plaintiffs are found to be common law
employees of the County upon application of common law
employment factors, are they entitled to pension benefits, or
service credits affecting the calculation of such benefits,
under the County Employees Retirement Law of 1937
(CERL)?
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(13 SA 3449; 23 HA 6630-6631.)

Following consolidated briefing and oral argument, the court on

August 3,2006, issued its ruling on the third threshold issue with respect to

both the Shiell and Holmgren Appellants. (24 HA 6964-6976.) Once

again assuming that Appellants constituted common law employees of the

County, the court ruled that such status did not entitle Appellants to pension

benefits under CERL.

The court began by summarizing Appellants' argument: The County

elected to opt in to the pension program set forth in CERL (Gov. Code,

§§ 31450 et seq.), and the statutes defining CERL coverage provide that,

once a county elects to participate in CERL, pension benefits are available

to "[a]ll existing ... employees of the county" (id., § 31552) unless

"expressly excluded" (id., § 31551); the County excluded only "Temporary,

Seasonal, Intermittent, and Part-Time employees"; Appellants, as common

law employees not otherwise excluded, are entitled to CERL pension

benefits. (24 HA 6968-6969.) The court rejected Appellants' argument on

several grounds.

First, the court observed that Appellants' argument would require

the County to grant civil service pension benefits under CERL to non-civil

service employees, which would "interfere" with the County's plenary

authority under the state constitution "to determine who is a civil service

employee, and how one is to become a civil service employee" and would

"directly conflict" with the court's earlier ruling on the second threshold

issue. (24 HA 6969.)

Second, the court found that Appellants were not entitled to CERL

pension benefits under the plain language of the County Code and CERL

itself. Under County Code section 5.20.010 (which tracks Gov. Code,

§ 31469(a)), an "employee" for purposes of CERL is defined as (i) "a

person employed by the county"; (ii) "whose compensation is fixed by the

board of supervisors"; and (iii) "whose compensation is paid by the

county." (24 HA 6970.) In light of the parties' stipulation that each of the
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Appellants received paychecks from their contractor-employers-and not

the County-the court found that Appellants were not "paid by the county"

and thus did not meet CERL's tripartite definition of "employee."

(24 HA 6970-6971.)

Third, the court was unpersuaded that CERL's provisions requiring

explicit exclusions from coverage trumped the County's plenary authority,

finding instead that the County properly used its plenary authority to define

who was an employee in the first instance. (24 HA 6971.)

Fourth, the court distinguished the cases Appellants cited, largely for

the same reasons it rejected them in its ruling on the second threshold issue.

Cargill, in the court's view, remained unhelpful to Appellants because

(i) Cargill involved the pension statutes under PERL-not the CERL

provisions at issue; (ii) the PERL statutes did not define the term

"employee" whereas the CERL statutes provided a definition that

Appellants failed to satisfy; and (iii) Cargill did not hold that a local public

agency lacked plenary authority to define its employment relationships, but

only that the agency in Cargill had failed to do so. (24 HA 6971-6973.)

The decisions in McGriffv. County ofLos Angeles (1973) 33 Ca1.App.3d

394 and LACEA, supra, 81 Ca1.AppAth 164, each involved persons seeking

benefits who satisfied the applicable civil service eligibility requirements,

which Appellants did not. (24 HA 6973-6975.) The court additionally

noted that Jenkins supported the County's authority to define salary and

benefits, including pension benefits, and that the language in Knight v. Ed.

of Admin. (1948) 32 Ca1.2d 400 regarding the flexibility of the term

"employee," had nothing to do with CERL. (24 HA 6974.)

The court ultimately found that:

common law employees of the County are not entitled to
pension benefits or the service credits affecting the
calculation of such benefits under CERL. To find common
law employees are entitled to pension benefits or service
credits here would undermine the civil service system already
in place and would constitute an exercise by this Court of the
legislative function of the Board of Supervisors that is
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exclusively the province of the Board of Supervisors under
the plenary powers granted to them by the Constitution.

(24 HA 6975.)

C. Stipulation to Entry of Judgment, and Subsequent Appeal

On October 24, 2006, the Shiell Appellants and the County

submitted to the court a stipulation for the entry of judgment (14 SA 3924­

3928.) On October 26, 2006, the Holmgren Appellants and the County

submitted a similar stipulation. (24 HA 6984-6991.) Each of these

stipulations summarized the court's rulings on the three threshold issues,

and requested entry of judgment based on Appellants' conclusion that "the

Court's rulings on Threshold Issues Nos. 1 through 3 [barred] the claims of

Appellants as alleged" and that "the Court has ruled on all issues material

to tpe determination of liability." (24 HA 6985-6987; accord 14 SA 3925­

3928 [seeking judgment in order "to timely challenge the court's rulings on

appeal"].) The court entered judgment for the County in the Shiell case on

October 24, 2006 (14 SA 3983-3984), and in the Holmgren case on

October 26,2006. (24 HA 6988,6992-6993.) These appeals followed.

SUMMARY OF ARGUMENT

I. OVERVIEW OF APPLICABLE LAW

A. "Home Rule" and the Supremacy of County Law

The California Constitution divides the State into political

subdivisions called counties. (Cal. Const., art. XI, § 1, subd. (a).) Each

county has the option of adopting a charter. (ld., art. XI, § 3, subd. (a).)

Should a County do so, "[t]he provisions of [the] charter are the law of the

State and have the force and effect of legislative enactments." (Ibid.) The

supremacy of County charter provisions over conflicting State laws is

referred to as "home rule." (See, e.g., Los Angeles County Civil Service

Com. v. Super. Ct. (1978) 23 Ca1.3d 55, 65 ["When applicable, these

provisions nullify state laws inconsistent with county charters"]; Hill v. City

ofLong Beach (1995) 33 Cal.App.4th 1684, 1692 ["As a charter city, it is
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empowered under the 'home rule' provision... of the California

Constitution to regulate, control and govern its internal affairs"].)

B. The County's Authority to Employ and Contract

The Constitution assigns to the governing body of each county the

task of "provid[ing] for the number, compensation, tenure and appointment

of employees," see Cal. Const., art. XI, § 1, subd. (b), and requires counties

with a charter to provide, in the charter, for:

[t]he fixing and regulation by governing bodies, by ordinance,
of the appointment and number of assistants, deputies, clerks,
attaches, and other persons to be employed, and for the
prescribing and regulating by such bodies of the powers,
duties, qualifications, and compensation of such persons, the
times at which, and terms for which they shall be appointed,
and the manner of their appointment and removal.

(Id., art. XI, § 4, subd. (t).)

The County adopted its charter in 1912. (20 HA 5734.) During the

period relevant to this appeal, the charter has contemplated that the County

may hire its own employees or may "outsource" work to independent

contractors. (County Charter, §§ 32-36.5, 44.7 [20 HA 5719-5724, 5727];

see also Gov. Code, § 31000 [providing additional authority for

"outsourcing" County work].) The "home rule" principle discussed above

grants the County plenary authority to determine who is a civil service

employee. (See, e.g., Los Angeles County Employees Assn. (LACEA) v.

Super. Ct. (2000) 81 Cal.AppAth 164, 173 fn.7 ["The determination of civil

service status must be made on a county-by-county basis in accordance

with each County's charter."].) A direct consequence of this plenary

authority, the terms of civil service employment flow from statute-not

contract. (See, e.g., Miller v. State 01Cal. (1977) 18 Cal.3d 808, 813-14.)

1. The County's Civil Service System

The County's Charter divides the County's employment positions

into two groups: those within the "classified service" and those within the
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"unclassified service." (County Charter, § 33 [20 HA 5720-5721].) The

"unclassified service" includes elected County officials, board and

commission members, the heads of County agencies and departments,

volunteer workers, principals and educators in the school system, and other

enumerated executive-level positions. (Ibid.) The vast number of

remaining positions fall into the "classified service." (Id. [20 HA 5721].)

The Charter requires the County to establish a formal civil service

system for filling positions within the "classified service." (Id. § 30

[20 HA 5719].) The system is designed to ensure that County employment

is based, not on political favor or popular sentiment, but rather on

employee's "relative ability, knowledge and skills relevant to the work to

be performed." (Id.) The Charter creates a Civil Service Commission (id.,

§ 31 [20 HA 5719]), and empowers the County's Board of Supervisors to

promulgate rules governing the County's civil service system that, among

other things, provide for:

[r]ecruitment of persons to fill positions, either on an open or
promotional basis, evaluation of qualifications of applicants,
the establishment and maintenance of lists of qualified
persons ranked according to their relative qualifications to
hold designated positions, and certification of such lists of
appointing powers.

(Id., § 35 [20 HA 5723-5724].) The Charter specifies that "all

appointments" to County classified service positions "shall be from the

eligible civil service list." (Id. §§ 11(1), 51 [20 HA 5703, 5730-5731].)

The Board is also responsible for defining, "by ordinance," the number of

County classified service positions and for fixing the compensation for

those positions. (Id. § 11(3) [20 HA 5703].) Only those classified civil

service employees hired in accordance with the County's civil service rules

may be compensated with County funds. (Id., § 36 [20 HA 5724].)

Pursuant to the authority granted in section 35 of the Charter, the

Board issued Civil Service Rules to govern the appointment of persons to

positions within the "classified service." (Civil Service Rules ("CSR"),
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§ 1.02 [6 SA 1461]; see generally 6 SA 1460-1521.) The Rules define an

"employee" as "any person holding a position in the classified service of

the county." (Id., § 2.24 [6 SA 1465].) A "position" is "any office or

employment in the classified service of the county requiring the full or part­

time employment of one person" (id. § 2.41 [6 SA 1466]), and the

"classified service" covers "all offices and positions in the civil service of

Los Angeles County except those in the unclassified service, as enumerated

in Section 33 of the County Charter." (Id., § 2.12 [6 SA 1463].) The

Director of Personnel is responsible for classifying the various positions

within the "classified service" based on their differing job duties. (See

generally CSR, rule 5 [6 SA 1476-1478].)

For a person to become a County "employee" or for a current

"employee" to be promoted to a different classification within the civil

service, that person must comply with the Rules' comprehensive system.

As a threshold matter, the person must be qualified to hold the civil service

position and must fill out an application to sit for the relevant

"examination" for that position. (CSR, rule 6 [6 SA 1478-1481].)

Although an examination may consist of anything from written and oral

tests to interviews or questionnaires, a civil service examination must be

competitive except where competition is "impracticable." (CSR, rules 7-8

[6 SA 1481-1488].) Only those persons who receive a passing grade on

the examination may be placed on the "eligible list" for that position.

(CSR, rules 7, 8, 10 [6 SA 1481-1488, 1491-1493].) Persons on that list

are then ranked by their scores, and appointments to the County classified

service "shall be made from the highest rank group on such lists." (CSR,

rule 11 [6 SA 1493-1495].)

The Rules repeatedly emphasize that the only way to become a

County civil service employee and to receive the benefits and protections

attendant to such a position is to comply with these procedures: Merely

performing the tasks of the position is not enough. (See, e.g., CSR,

section 5.05(A) [when a position is reclassified to a higher position, "the
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incumbent shall not continue in the position, except temporarily, unless the

incumbent. . . receives an appointment thereto in accordance with these

Rules"] [6 SA 1478]; section 13.03 ["A person given a temporary

appointment may not be transferred or reassigned to any other position

except on a temporary basis, and shall never attain permanent status from

such assignment."], emphasis added [6 SA 1497-1498]; section 22.01

["The director of personnel shall certify the salary account for each

employee in the classified service of the county when satisfied that the

employee has been appointed and is performing service in accordance with

the provisions of Article IX of the County Charter and these Rules."]

[6 SA 1518].)

2. OutsourcinK: Through Independent Contractors

As this Court recognized in Hall, the County also possesses the

authority, as a legitimate "cost saving measure," to hire independent

contractors. (148 Cal.AppAth at p. 326.) The County derives its authority

to do so from several sources, including section 44.7 of the County Charter

and Government Code section 31000.

Section 44.7, originally enacted in 1978 as "Proposition A,"

provides:

Nothing in this Article shall prevent the County, when the
Board of Supervisors finds that work can be more
economically or feasibly be performed by independent
contractors, from entering into contracts for the performance
of such work...

(20 HA 5727.) Pursuant to this provision, the Board enacted

Chapter 2.121 of the County Code, which sets forth the detailed procedure

under which the County enters into contracts with independent contractors

after competitive sealed bidding, after competitive negotiation or, where

competition is not "feasible," after non-competitive negotiation. (See

County Code, §§ 2.121.310, 2.121.320, 2.121.330, 2.121.340, 2.121.350

[6 SA 1522-1537].) The County may enter into a contract only if "[t]he
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services provided under the contract will be performed more economically

or more feasibly by an independent contractor" (see id., § 2.121.380

[6 SA 1533]), and the Board must make a similar finding. (See id.,

§ 2.121.420(A) [6 SA 1537].)

The County Code expressly contemplates that the independent

contractors hired will be performing tasks that would otherwise be filled by

County civil service employees. (See, e.g., County Code, § 2.121.250(A)

[providing that § 44.7 procedures will govern "contracting with private

businesses to perform services which are currently performed by county

employees, or which could be performed by county employees through the

recruitment of additional county personnef'], emphasis added

[6 SA 1522]; id., § 2.121.380(B) [setting forth procedure whereby a

"department determines to contract for services provided by another

department ... and believes that work can be performed more economically

or more feasibly, by independent contractors"] [6 SA 1533]; cf. id.,

§ 2.121.390 ["In making a recommendation for the award of a contract, the

department recommending the award shall state in writing whether the

contract will result in a reduction of county services, and if so, the extent of

the reduction."] [6 SA 1534].)

Additionally, the County has the authority to hire independent

contractors pursuant to Government Code section 31OOO-without needing

to follow the procedures attendant to Proposition A. (See County Code,

§ 2.121.250(B)(1) [exempting from Chapter 2.121 "contract[s] with private

business to perform personal services when . . . authority to contract is

expressly provided by statute"] [6 SA 1522].) Section 31000 provides:

The Board of Supervisors may contract for special services on
behalf of the ... County. Such contracts shall be with
persons specially trained, expert and competent to perform
the special services. The special services shall consist of
services, advice, education or training of such public entities
or the employees thereof. The special services shall be in
financial, economic, accounting, . . . engineering, legal,
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medical, therapeutic, administrative, architectural, airport or
building security matters, laundry services or linen services.

(Gov. Code, § 31000.)

C. CERL and Pension Benefits for County Civil Service
Employees

In 1937, the State Legislature enacted the County Employees

Retirement Law ("CERL"), a comprehensive state-run pension system in

which counties could elect to participate. (See Gov. Code, § 31500

[election to participate procedure]; see generally id., §§ 31450, et seq.)

Later that year, the County Board of Supervisors elected to participate in

CERL in a qualified fashion as to:

all officers employed by the county whose compensation is
fixed by the board of supervisors of the county and whose
compensation is paid by the county[.]

(County Code, § 5.20.010, emphasis added.) This election of coverage is

similar to, but narrower than, the default coverage under CERL, which

reaches "employees" who are defined as persons: (i) "employed by a

county"; (ii) "whose compensation is fixed by the board of supervisors or

by statute"; and (iii) "whose compensation is paid by the county." (Gov.

Code, § 31469, emphasis added.)

As required by CERL (under Government Code section 31550), the

County upon opting into CERL also established LACERA as the County's

retirement association. But for "temporary," "seasonal," "intermittent" and

"part-time" employees explicitly excluded by LACERA's Bylaws

(23 HA 6652-6653) and Government Code section 31551, new County

employees are automatically enrolled in LACERA in the second month

after their entrance "into the service." (See Gov. Code, § 31552 ["[E]ach

person entering the county employ becomes a member [of LACERA] on

the first day of the calendar month after his entrance into the service."],

emphasis added.) Like the County, CERL ties "service" to proper

"appoint[ment]" by the County. (See id., § 31641 [defining "service" as
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"uninterrupted employment of any person appointed or elected for that

period of time"].)

II. SUMMARY OF ARGUMENT

In light of these fundamental legal principles and the largely

undisputed facts, the court below properly rejected the claims of the Shiell

and Holmgren Appellants:

Threshold Issue No.2: The assumption that Appellants were

common law employees of the County is irrelevant to their entitlement to

the salary and non-pension benefits and protections of County civil service.

The common law test is invoked only where a statute fails to define the

concept of "employment" or "employee." As explained above and as the

court found below, the County Charter, Code and Rules go to great lengths

to "determine who is a civil service employee, and how one is to become a

civil service employee." (23 HA 6613.) Appellants did not meet the

prerequisites of civil service and were not appointed to the civil service;

indeed, most of them never applied prior to filing these lawsuits. Rather,

they were hired by contractors who had entered into contracts with the

County under valid legal authority. Consequently, Appellants are not

entitled to the benefits and protections reserved for civil service employees.

Threshold Issue No.3: Common law status is similarly irrelevant

to the question of whether Appellants are entitled to CERL pension

benefits. The County Code, and CERL itself, set forth three eligibility

requirements-namely, persons (i) "employed by the County"; (ii) "whose

compensation is fixed by the Board of Supervisors or by statute"; and

(iii) "whose compensation is paid by the County." (County Code,

§ 5.20.010; Gov. Code, § 31469(a).) Appellants meet none of these

requirements. Appellants never entered the County's civil "service" and

were thus never "employed by the County." Appellants' compensation was

fixed through individualized contracts with their employers, not set by the

Board of Supervisors. Lastly, Appellants received their paychecks from
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their employers, and not the County. Appellants' arguments to the contrary

fail to dispel this straight-forward analysis. Appellants' reliance on Cargill

is misplaced because CERL, unlike PERL, has no "gap" to be filled by the

common law employment test. For much the same reason, there is no need

to resort to the interpretive maxim to construe pension provisions liberally.

Lastly, the failure to exclude contractor employees from CERL is beside

the point because the question is inclusion-not exclusion.

Threshold Issue No.1: In light of Appellants' extraordinary delay

in filing their claims, the court's rulings on the statute of limitations and

GCA defenses were correct. With respect to the limitations issue, the three­

year limitation period contained in Civil Code section 338, division 1 bars

nearly all of the Shiell and Holmgren Appellants' claims (with the

exception of those hired by their employers within three years of the

complaints' filings). Contrary to Appellants' assertions, the County's

maintenance of a civil service system and concurrent, lawful use of

professional labor suppliers as contractors does not amount to a "continuing

violation" that revives the long-expired accrual date of Appellants' actions.

In a similar vein, the County is no way equitably estopped from raising the

limitations bar; the contractors' proclamation of their legal position

regarding Appellants' employment status cannot form the basis for an

estoppel by the County. With respect to the GCA, most of Appellants'

monetary claims are also barred. Appellants cannot avail themselves of the

"incidental damages" exception because it was disclaimed by this District

in TrafjicSchoolOnline (2003) 112 Ca1.App.4th 736, and because the

gravamen of Appellants' claims is monetary in any event.
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ARGUMENT

I. STANDARDS OF REVIEW

Appellants' Assumed Status as Common Law Emploeees
of the Coun Is Irrelevant to Their Entitlement toivil
Service alan and Non-Pension Benefits.

THE TRIAL COURT CORRECTLY HELD THAT
APPELLANTS' ASSUMED STATUS AS COMMON LAW
EMPLOYEES DOES NOT ENTITLE THEM TO THE
SALARY, NON-PEN~ION BENEFITS AND PROTECTIONS
RESERVED FOR DULY APPOINTED COUNTY CIVIL
SERVICE EMPLOYEES (THRESHOLD ISSUE NO.2)

A.

This Court reviews de novo the trial court's rulings on issues of law

(including those resting solely on stipulated facts), see Automation Funding

Group, Inc. v. Garamendi (2003) 114 Cal.App.4th 846, 851, and reviews

for substantial evidence its resolution of any factual questions regarding

unstipulated facts, see Freemont Indemnity Co. v. Fremont Gen. Corp.

(2006) 143 Cal.App.4th 50, 63. 13

II.

Traditionally, courts developed the concept of common law

employment to fix the boundaries of vicarious liability in tort actions (see,

e.g., Villanazuel v. City ofLos Angeles (1951) 37 Ca1.2d 718), and later to

assess an employer's responsibility for collecting employment and related

taxes. (See, e.g., People v. Palma (1995) 40 Cal.App.4th 1559, 1566.) In

recent years, however, courts have imported the doctrine into realm of the

employment law but only as a "gap filler" where the relevant statutory

scheme has failed to define the concept of "employment." (Metropolitan

Water Dist. v. Super. Ct. (Cargill) (2004) 32 Ca1.4th 491, 500-501 ["In this

13 Appellants' repeated references to the trial court's rulings on
demurrer or the Civil Service Commission's Special Master's rulings are as
irrelevant to this Court's review because those preliminary rulings were
made before the trial court decided the threshold issues. (E.g., Donahue v.
State olCal. (1986) 178 Ca1.App.3d 795, 800-801 [trial court may overturn
own prior demurrer rulings].)
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circumstance-a statute referring to employees without defining the term­

courts have generally applied the common law test of employment."];

People v. Palma, supra, 40 Cal.App.4th at pp. 1565-1566 [same]; Vizcaino

v. Microsoft Corp. (9th Cir. 1997) (en bane) 120 F.3d 1006, 1009 [same].)

Thus, where a relevant legislative body defines the concept of

"employment" or who constitutes an "employee," there is no need to resort

to the common law definition and the legislatively specified definition

controls-whether defined in a statute, a charter, or a local government's

code. (See, e.g., Eureka Teachers Assn. v. Bd. of Educ. of Eureka City

Schools (1988) 202 Cal.App.3d 469, 473-474 [Ed. Code]; Peralta

Federation of Teachers v. Peralta Community College Dist. (1979) 24

Cal.3d 369, 375-386 [same]; Cal. Teachers Assn. v. San Diego Community

College Dist. (1981) 28 Cal.3d 692, 701 [same]; Balasabramanian v. San

Diego Community College Dist. (2000) 80 Cal.App.4th 977, 983 [same];

Heard v. Bd. of Administrators (1940) 39 Cal.App.2d 685, 695 [city

charter]; Los Angeles County Employees Assn. (LACEA) v. Super. Ct.

(2000) 81 Cal.AppAth 164, 169-175 [Gov. Code]; Powers v. Bd. ofPublic

Works (1932) 216 Cal. 546, 549 [city charter]; Kern v. City ofLong Beach

(1947) 29 Cal.2d 848, 852 [same]; Jenkins, supra, 138 Cal.App.4th at pp.

613,615 [county civil service rules].)

"[I]t is well settled in California that public employment"­

including "'the terms and conditions of civil service employment"'-"[is

held] not by contract but by statute." (Miller, supra, 18 Cal.3d at 813-814

[quoting Boren v. State Personnel Bd. (1951) 37 Cal.2d 634, 641]; Jenkins,

138 Cal.App.4th at p.604 [same].) Where the public authority is a

chartered County, moreover, the precept of "home rule" applies and the

County's definitions trump those contained in State law. (See generally

Part III.A.l, supra.)

For the reasons explained in Part III.A.2.(a) above, the trial court

was correct in finding that "the County Charter, County Code and Civil

Service Rules set forth a comprehensive scheme to determine who is a civil
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service employee, and how one is to become a civil service employee."14

(23 HA 6613.) In particular, the County requires applicants to meet

minimum qualification standards, to score well on a competitive

examination, and to be chosen from the highest ranks of an "eligible list."

(See CSR, rules 6-11.) Only if all of those requirements are met may the

County duly appoint the applicant to the civil service and certify the

employee to receive the salary and benefits attendant to that civil service

position. (See Charter, § 11(1) [requiring appointments to be from "eligible

list"]; CSR, § 11.01(A) ["In filling vacancies from an eligible list, the

appointing authority shall make appointment from eligible lists certified by

the director of personnel"]; id., section 2.23 ['''Eligible list' means the list

of names of persons who have passed the civil service examination."];

Charter, § 36 [requiring auditor to verify civil service status of each

employee before authorization compensation].) Thus, the Shiell

Appellants' argument that the County left the term "employee" undefined

by using circular definitions of "service," "employee," and "position" (SOB

21) ignores the content given to those terms by the Code and the Civil

Service Rules.

Appellants have stipulated that, prior to filing their lawsuits, they

had never. completed this process and were never duly appointed civil

service employees of the County. 15 (2 SA 0388-0389; 9 HA 2697-2698.)

As a result, Appellants never satisfied the statutory requirements for civil

service employment and are therefore not entitled to the salary, non-pension

benefits and protections reserved for those employees.

14 As a result, there is no need to resort to the common law
definition, which is why the IRS's determination that the as-needed
attorneys were common law employees (1 SA 0021-0027), under the IRS
standard (see Int. Rev. Rule 87-41), is similarly irrelevant.

IS Because Appellants were never "included" in the County's civil
service, they are not aided by the Shiell Appellants' argument that must be
"included-unless-excluded." (SOB at pp. 20-21.) For the same reasons,
Appellants did not "lose civil service protection" (SOB at pp. 27-28); they
never had that status to "lose."
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B. Appellants' Attempts to Sidestep Their Non-Compliance
With the Civil Service Requirements Should Be Rejected.

Appellants raise two categories of arguments in support of their

position that they are entitled to the salary and non-pension benefits of civil

service employees: (1) Appellants are de facto civil service employees

(HOB at pp. 39-43, 49-57; SOB at pp. 21-23); and (2) the County is legally

prohibited from treating them as independent contractors (HOB at pp. 44­

48; SOB at pp. 31-32).16 As described below, neither category of

arguments has merit.

1. Appellants' self-proclaimed status as de facto civil
service employees does not entitle them to benefits

Appellants' contention that they are de facto civil service employees

has two components. First, Appellants assert that they filled "civil service

positions," presumably because the "substance" of their job duties matched

those held by persons formally employed through the County's civil service

system. (HOB at pp. 39-43, 49-52.) Second, Appellants claim that they

"substantially complied" with the County's civil service system because

they were selected to fill specific work orders based on their individual

merit, which is the touchstone of a civil service system. (HOB at pp. 52­

57; SOB at pp. 31_32.)17

16 The Shiell Appellants also argue that the County cannot defend its
use of independent contractors on its failure to budget for more civil service
employees (SOB at pp. 28-30), but this budgetary argument, in addition to
being meritless, runs afoul of the separation of powers concerns inherent to
a judicial decree re-writing a legislative body's budget.

17 The Holmgren Appellants also argue that they strictly complied
with the County's civil service process in light of the County's discretion to
select how to test civil service applicants. (HOB at pp. 52-54.) But the
only persons who strictly comply with the County's civil service
appointment process-and who are thus entitled to civil service salary, non­
pension benefits and protections-are those who are certified as having
done so. (See CSR, § 11.01(A) [requiring appointments from the "eligible
list"]; Charter, § 36 [requiring certification prior to payment].) Appellants
do not dispute that they never complied with this process prior to filing this
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(a) Similarity of job duties is not enough

The law has been clear for nearly a century: Perfonning the job

duties of a civil service employee does not confer the rights and

entitlements reserved for duly appointed civil service employees. As far

back as Anderson v. Lewis (1915) 29 Cal.App. 24, the court rejected the

claim of a Los Angeles County probation officer who had perfonned the

duties of her office, but was not a duly appointed member of the civil

service, finding that she was not entitled to the compensation of that office

because "the collection ofthe salary or compensation is an incident to the

title of the office, and not to its occupation and exercise." (ld. at p. 27

[citing Burke v. Edgar (1885) 67 Cal. 182], emphasis added.) Along these

same lines, in Lopez v. Payne (1921) 51 Cal.App 447, the court ruled that a

sheriff who had served in the position but failed to comply with the civil

service requirements for appointment was not entitled to the compensation

of that position. (ld. at p. 449.)

Similarly, in Heard, several truck drivers working for the City of

Los Angeles sought classification as civil servIce employees

notwithstanding their failure to comply with the City's civil service

requirements. (39 Cal.App.2d 685.) The court rejected their claim on the

ground that they had not complied with those requirements (id. at p. 694)­

not, as the Holmgren Appellants contend (HOB at p. 48), because the

drivers might have been characterized as "common law independent

contractors." (See also Smith v. County Engineer of San Diego County

(1968) 266 Ca1.App.2d 645, 649, 653 [holding that employee's refusal to

take a loyalty oath precluded him from being a de jure civil service

employee, despite his status as a "de facto employee of the County," and

thus "preclude[d] [his] right to compensation for services rendered"];

(continued... )

lawsuit (13 HA 3773; 17 HA 4989, 4995; 2 SA 0389, ~ 4(a)), and thus
did not strictly (or even substantially) comply.
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Conover v. Bd. ofEqualization (1941) 44 Cal.App.2d 283, 288 [failure to

comply with civil service requirements disqualified worker from civil

service salary and non-pension benefits]; cf. Wilson v. Sharp (1959) 166

Cal.App.2d 766 [an employee's strict compliance with civil service

requirements entitled him to salary and benefits of that position].)

This longstanding rule has consistently retained its vitality, even as

to persons who are duly appointed civil service employees but who seek to

have the courts promote them into different civil service positions than

those to which they lawfully hold simply because they are performing the

duties of the different position. In Pinion v. State Personnel Bd. (1938) 29

Cal.App.2d 314, the court rejected the claims of a group of "junior" clerks

at the Department of Motor Vehicles who were, in actuality, performing the

duties of "intermediate" clerks and who had sought the greater benefits

accorded the higher position. The court reasoned that

[t]he only positions lawfully held by these petitioners are
those for which they were examined and to which they were
certified and appointed in a manner provided by law. Those
petitioners as to the positions they were occupying were de
facto employees only, and they have no legal right to contend
they should be permitted to assume the classification title to
such [higher] positions.

(Id. at pp. 318-319.) Likewise, the Jenkins court held that a duly appointed

temporary civil service employee was not converted to a duly appointed

regular civil servant simply because she was permitted to work more than

the maximum number of hours for temporary employees. (138 Cal.App.4th

at pp.61O-6l5; see also Hastings v. Dept. of Corrections (2003) 110

Cal.AppAth 963, 975 ["It is well established that civil service employees

may not be appointed to positions in a different class without taking a

competitive examination [for that class]."].) Contrary to what the Shiell

Appellants contend (SOB at pp. 29-30), these cases do not tum on the

number of plaintiffs or the characterization of the local government's
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actions as a "scheme," but instead on whether the statutory prerequisites to

civil service employment were strictly met.

Appellants nevertheless trumpet several cases in support of their

position that "substance" prevails over "form." (HOB at pp. 37-43; SOB at

pp. 28-30.) But in every one of these cases, the employee-plaintiffs

prevailed, not for the reasons Appellants argue, but rather because the

courts found that the plain language of the relevant statutes and rules­

which, as noted above, are the only bases for public employment-entitled

the employees to the salary or benefits they sought:

• In LACEA , the court held that deputy court clerks who were

entitled to membership in the County's civil service under the plain

terms of the Government Code could not be denied civil service

status based on a unilateral decision of their employer, the

Compton Municipal Court. (81 Cal.App.4th at pp. 169-175.)

• In Powers, the court found that the painter-plaintiffs who had

satisfied the prerequisites to civil service, had been placed on the

"eligible list," and "had acquired the status of a permanent

employee" under the explicit terms of the city charter could not be

laid off without complying with the termination provisions of the

civil service rules. (216 Cal. at pp. 549-553.)

• In City of Oakland v. PERS (2002) 95 Cal.AppAth 29, 55-58, the

court held that City employees who worked for "a fire

department," as that term was explicitly used in PERL, were

entitled to superior retirement benefits under PERL, even though

they did not work for "the fire department," as the City more

narrowly construed the term.

• In Eureka Teacher's Assn., the court held that substitute teachers

were entitled to re-employment rights under the plain language of

the Education Code. (202 Cal.App.3d at pp. 473-474.)

• In Villanazuel, the court consulted the California Constitution,
Government Code and other legal authorities and held that the
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deputy marshal of the Municipal Court was an employee of the

County (rather than the city or state) for purposes of vicarious

liability in a tort action leveled against such an employee. (37

Ca1.2d at pp. 721-726.)

• In Balasabramanian, the court rejected the argument of a

"temporary" teacher that she was entitled to automatic conversion

to "contract employee" status as a consequence of exceeding the

maximum number of hours for "temporary" teachers because the

court found that the provisions of the Education Code foreclosed

automatic conversion. (80 Ca1.AppAth at 982-989.)

• In McGillicuddy v. Civil Servo Com. (1933) 133 Ca1.App. 782, 783­

788, much like Powers, the court held that the plaintiff-employees

had satisfied the prerequisites to civil service, had been placed on

the "eligible list," and had acquired the status of "regular"

employees under the explicit terms of the relevant city charter, and

could not be laid off without complying with the termination

provisions of the civil service rules. The city could not sidestep

the necessary procedures by calling the plaintiffs "emergency"

employees, a term that did not exist under the terms of its charter.

Because, for the reasons described above, Appellants are not entitled to

salary or benefits under the express terms of County's civil service laws,

these cases support the County-not Appellants. All of these cases

concerned the salary and benefits of recognized public employees not, as

here, employees of private entities attempting to obtain public employment

with the attendant public-employee salaries and benefits.

This precedent is uniform in its insistence that the statutory language

governing public employment and attendant benefits controls and in its

rejection of notion of de facto employment based on duties performed, and

for good reason: Accepting arguments like those advanced by Appellants

would, as the trial court observed (23 HA 6621), eviscerate the power of

local governments to define their civil service systems and, in the process,
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destroy the constitutionally grounded principle of "home rule" upon which

such systems rest. (See, e.g., Pinion, supra, 29 Cal.App.2d at pp. 319-320

[noting that "civil service will fail" if courts are empowered to re-assign

civil service employees based solely on their job duties].) Here, the County

has made clear its requirement that performance of duties is not sufficient

to confer civil service status. (See CSR, rules 5.05(A), 13.03, 22.01.) As

our Supreme Court has noted, it would be inappropriate for the judiciary to

accept Appellants' invitation to interfere with the County's exercise of its

constitutionally conferred authority, even if the court may have a "better

method of classifying and filling civil service positions." (Villain v. Civil

Service Com. (1941) 18 Ca1.2d 851, 856.) There is no ''judicial bypass" for

obtaining civil service employment.

For these reasons, Appellants' argument that their concurrence of

job duties is sufficient to hoist them into civil service positions is

specifically refuted by a wall of consistent authority.

(b) Civil service systems require strict
compliance, not substantial compliance -

The courts have uniformly held that civil service systems demand

strict compliance and that "substantial compliance is not sufficient." (State

ex reI. Kos v. Adamson (1948) 226 Minn. 177, 183 ["A civil service statute

is mandatory as to every requirement."]; Conjour v. Whitehall Township

(E.D. Pa. 1994) 850 F.Supp. 309, 315 ["In determining whether civil

service protection attaches, courts have repeatedly held that strict, not mere,

substantial compliance is required."]; see also Civil Service Bd. of City of

Phoenix v. Warren (1952) 74 Ariz. 88, 90 ["administrative bodies must

comply strictly with civil service laws"]; Davenport v. Reed (Pa. Commw.

Ct. 2001) 785 A.2d 1058, 1062 ["substantial compliance is insufficient"];

Resnick v. Civil Service Com. (1968) 156 Conn. 28, 32-33 ["It is mandatory

that every requirement of the civil service law be followed, and proof that

substantial compliance exists is not enough."].) The rule is the same in the

federal courts: Only actual appointment to federal service, pursuant to
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federally mandated procedures, confers the entitlements of federal civil

service employment. (See, e.g., Horner v. Acosta (Fed. Cir. 1986) 803 F.2d

687, 691-94; Watts v. Office of Personnel Management (Fed. Cir. 1987)

814 F.2d 1576, 1580.) Although from other jurisdictions, the civil service

systems these decisions address embody the same principles as the

County's system-that is, appointment by merit. (See County Charter,

§ 35.)

The requirement of strict compliance with civil service laws exists

for good reason:

The doctrine of substantial compliance has no application to
the performance of duty by those entrusted with the
administration of the civil service law. It would open the
door to abuses which the law was designed to suppress. The
law provides for a complete system of procedure designed to
secure appointment to public positions of those whose merit
and fitness have been determined by examination, and to
eliminate as far as practicable the element of partisanship and
personal favoritism in making appointments.

(Adamson, supra, 226 Minn. at pp. 182-183; see also Davenport, supra,

785 A.2d at p. 1062 [same]; Resnick, 156 Conn. at p.33 [substantial

compliance "would open the door to abuses which the law was designed to

suppress"].) In light of this rationale, "the intent of the statute can only be

served by" a requirement of strict compliance. (Nat. Parks & Conservation

Assn. v. County ofRiverside (1996) 42 Cal.App.4th 1505, 1522.)

Without acknowledging this authority, Appellants argue that they

substantially complied with the County's civil service laws because they

were selected for specific work orders on the basis of merit, which

Appellants assert is the "essential" component of civil service employment.

(HOB at pp. 55-57; SOB at pp. 31-32.) But even assuming the doctrine's

applicability, selection by merit does not alone constitute substantial

compliance. As a legal matter, "[d]etermination of fitness of candidates for

appointment by examination is but one of several requirements of the civil

service law. While it is perhaps the most important feature of the law, such
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examination alone will not suffice." (Adamson, supra, 226 Minn. at

pp. 183-184, emphasis added.) More practically, a public agency will

almost always make selections on the basis of merit, so this criteria

provides no logical basis for distinguishing civil service employees from

other workers for hire.18 Appellants attempt to bolster their argument by

citing State Personnel Bd. v. Cal. State Employees Assn. (2005) 36 Cal.4th

758 and Alexander v. State Personnel Bd. (2000) 80 Cal.App.4th 526, but

those cases are of no avail. Both involved efforts by the State Legislature

to enact legislation that in some respect deviated from the civil service

merit selection principles enshrined in the State Constitution; neither

decision addressed the issue of whether individual workers could obtain

civil service employee status without strictly complying with the relevant

civil service laws. 19 Appellants' substantial compliance arguments should

accordingly be rejected.

2. The County is not legally prohibited from treating
Appellants as the employees of independent
contractors, rather than County civil service
employees

Appellants contend that they should be awarded the salary and non­

pension benefits of County civil service employees because the County was

legally foreclosed from treating them as "independent contractors." (HOB

at pp. 44-48; SOB at pp. 30-31.) Appellants rely on two sub-arguments:

18 This reliance on merit also refutes the Shiell Appellants' argument
that the use of independent contractors "undermines" the civil service
system. (SOB at p. 19.) To the contrary, and as the trial court found, it is
Appellants' attempt to judicially bypass the civil service requirements that
threatens to "undermine" the County's civil service system.

19 The Holmgren Appellants make the additional, circular argument
that their failure to strictly comply with the County's civil service
procedures is due to the County's decision not to hire them as civil service
employees. (HOB at pp. 56-57.) If accepted, this argument would convert
every person who performs services for the County into a bona fide civil
servant, even persons who were not common law employees of the County.
This overbroad argument collapses under its own weight.
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(i) a worker cannot be a common law employee and an independent

contractor at the same time, so Appellants (as common law employees)

cannot logically be independent contractors; and (ii) the County failed to

comply with its own rules regarding the hiring of independent contractors.20

Both of these arguments are wrong at the outset because the County

never hired Appellants as "independent contractors" and, in fact, had no

contractual relationship with Appellants at all. Rather, the County

contracted with various companies, which then supplied Appellants to

provide skilled services. Each sub-argument lacks merit in any event.

(a) Appellants £!!! be common law employees
and fall outside the definition of a "civil
service employee"

Appellants contend that they must be civil servIce employees

because they cannot be independent contractors and common law

employees at the same time. (HOB at p. 45; SOB at pp. 30-31.) To be

sure, the concepts of "employee" and "independent contractor" "have been

said to be antithetical." (Briggs v. Lawrence (1991) 230 Cal.App.3d 605,

614.) But Appellants' argument rests on the premise that the term

20 Appellants ostensibly make an additional "argument" by
repeatedly characterizing the County's actions as part of an "unlawful"
"misc1assification scheme" involving a "shadow" government agency, but
Appellants' choice of language is irrelevant. Although courts will look
behind convenient labels, they also presume that employers act out of good
motives rather than nefarious ones. (See Vizcaino v. Microsoft Corp. (9th
Cir. 1997) (en banc) 120 F.3d 1006, 1011 ["we should, and we do, consider
what the parties did in the best light"].) The Holmgren Appellants also
devote several pages of their brief to a discussion of the County's actions
vis-a.-vis other groups of employees or toward these plaintiffs after the
lawsuit, ostensibly in an attempt to impugn the County's "character."
(HOB at pp. 22-25.) Those additional allegations are legally irrelevant to
these appeals. (Accord Marocco v. Ford Motor Co. (1970) 7 Cal.App.3d
84,91-95.) Moreover, the court below refused to take judicial notice of the
truth of any of these matters (23 HA 6609; 24 HA 6966), and the
Holmgren Appellants do not challenge that ruling on appeal. Thus,
Appellants' creative verbiage adds nothing to their arguments.
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"employee"-and its complementary concept of "independent

contractor"-have only a single meaning. Thus, Appellants contend, their

assumed status as common law employees precludes their classification as

independent contractors under any definition (presumably mandating a

finding that they are "employees" under any definition).

But this premise is flatly wrong because, as our Supreme Court has

held, "[t]he term 'employee' has no fixed meaning that must control in

every instance." (Knight, supra, 32 Cal.2d at p. 402.) As explained above,

the County exercised its constitutionally conferred "home rule" authority

and defined County "employees" as only those persons who have strictly

complied with the County's civil service requirements, which is a definition

substantially narrower than the common law definition of "employee."

Because it is the County's definitions of employee and independent

contractor that control the award of salary and non-pension benefits,

Appellants' argument in this regard fails.

(b) The County complied with the law in hiring
ALS and the special services firms as
contractors

Appellants argue that the County violated the law in retaining ALS

and the special services firms in two respects: (i) the County failed to

comply with the procedures for retaining independent contractors specified

by Proposition A; and (ii) the County is empowered only to hire

independent contractors that supply workers who would otherwise meet the

common law definition of independent contractor and may not retain

workers who fulfill duties that would qualify them as common law

employees. (HOB at pp. 44-48; SOB at pp. 22-23, 30-31.) Both of these

arguments ignore relevant State and County law that confirm that the

County's actions were lawful.

To begin with, the County's contracts with ALS and the special

services firms were legal. The County's arrangement with ALS is

undoubtedly lawful, for the County made the requisite findings (I SA 0034)
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[noting that ALS provides "an economical, cost-effective way to

provide .. , supplemental legal services"]), and this Court in Hall

accordingly found that

[t]he County's undisputed evidence established that County
Counsel's use of independent contractors [namely, ALS] was
authorized by the County's charter as a ... cost-saving
measure, and that the contract with ALS was entered "to
develop an economical and cost effective way to provide ...
supplemental legal services."

(148 Cal.App.4th at p. 326.) With respect to the special services firms, this

Court need not decide whether the County complied with every procedural

mandate of Proposition A because the County's actions are clearly lawful

under Government Code section 31000. As noted above, that section

empowers the County to contract for "special services," including those in

the "engineering" field-and those contracts need not satisfy the procedural

prerequisites attendant to Proposition A contracts. (See County Code,

§ 2. 121.250(B)(l).) The Holmgren Appellants contend that section 31000

only applies to "temporary" services, citing Handler v. Bd. ofSupervisors

(1952) 39 Cal.2d 282, but the text of section 31000 contains no such

limitation and Handler's discussion regarding the "temporary" nature of the

independent contractor-provided services in that case was not purporting to

interpret section 31000 (but instead was merely examining whether the

county needed to proceed by ordinance or resolution). (See id. at p. 286.)

The special services firms fall comfortably within the ambit of

section 31000.

Appellants' second argument that the County's authority to hire

independent contractors extends only to entities or persons who meet the

common law definition of independent contractor is contradicted by the

relevant statutes and ordinances. Section 31000 contains no such

restriction, and the County's own rules explicitly contemplate that
independent contractors hired pursuant to Proposition A will perform the

same duties as County employees, including as replacements for civil
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service employees who retire. (See, e.g., County Code, § 2. 121.250(A)

[Prop. A procedures govern "contracting with private businesses to perform

services which are currently performed by county employees, or which

could be performed by county employees through the recruitment of

additional county personnef'] , emphasis added.) Thus, the rules governing

the County's outsourcing differ dramatically from the State's, which is

governed by constitutional constraints that severely limit the circumstances

under which it may outsource. (See, e.g., Gov. Code, § 18523; State

Compensation Ins. Fund v. Riley (1937) 9 Ca1.2d 126, 133-136;

Professional Engineers in Cal. Gov. v. Dept. of Transportation (1997) 15

Ca1.4th 543, 563-568; Cal. State Employees' Assn. v. State of Cal. (1988)

199 Cal.App.3d 840, 848-854.) For these reasons, the Shiell Appellants are

simply incorrect when they assert that "once a type of work is classified

within the civil service, the state or a county may not hire [new] employees

for the same work outside of the civil service." (SOB at p. 19, emphasis

added.)

In any event, the remedy for non-compliance with hiring procedures

is not retroactive appointment of the independent contractor's employees to

the County civil service. In Heard, the court found that any defects in

procedural requirements attendant to hiring of independent contractors did

not convert those contractors into employees entitled to back pay. (See 39

Cal.App.2d at p. 697 ["The fact that agencies of the city may have been

derelict in failing to require the execution of writings at the time of

engaging the trucks could not make employees out of contractors contrary

to law."].) Similarly, in Conover, the court went further in ruling that even

a bona fide misclassification did not warrant a retroactive award of salary

and benefits. (See 44 Cal.App.2d at p. 288 [finding "beyond the power of

the board" the authority "to provide that the salary of that [new] position

should be paid to such person for a long period during which she did not

hold that position and did not have a legal title to it"].) Thus, any
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procedural defects in the contracting process do not support the relief

Appellants seek.

At bottom, Appellants evince a strong disagreement with the

County's policy of using contractors rather than civil service employees to

conduct some of its affairs. Of course, this policy debate provides no basis

for legal relief. But just as importantly-and as this Court has recognized

with respect to ALS-public agencies' desire to conserve taxpayer revenue

by outsourcing to less expensive labor is not somehow sinister (SOB pp. 1­

2, 12) but is instead an entirely legitimate goal. (See, e.g~, Hall, 148

Cal.App.4th at pp. 326-327; see also Prieto v. City ofMiami Beach (S.D.

Fla. 2002) 190 F.Supp.2d 1340, 1353 [upholding two-tier wage system as a

"legitimate" means of "control[ling] and contain[ing] the growing

personnel budgets"]; Arthur v. College ofSt. Benedict (D. Minn. 2001) 174

F.Supp.2d 968 [same].) Thus, while the County's system does not grant

Appellants the more fulsome salary, non-pension benefits and protections

they would have liked had they pursued and obtained a civil service

appointment (which would have been in addition to the salary and benefits

they already received from their employers), courts recognize that public

agencies are "governed by economic as well as humane considerations" and

that benefits determinations "must be controlled by the provisions of the

[County] charter and not by the desire of the [Appellants]." (Heard, supra,

39 Cal.App.2d at p. 697.)

For all these reasons, the trial court correctly resolved Threshold

Issue No.2 in concluding that Appellants were not entitled to the salary,

non-pension benefits and protections reserved for duly appointed County

civil service employees.21

21 The Appellant's claims under the Equal Protection Clause (HOB
at pp. 57-59; SOB at pp. 32-33), the Holmgren Appellants' claims under
the Labor Code, § 223 (HOB at pp. 59-60), and the Shiell Appellants'
claims under the Due Process Clause (SOB at p. 33) fail for the same
reasons. On their merits, these arguments rest on the notion that Appellants
should have been treated as civil service employees but were not; these
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III. THE TRIAL COURT CORRECTLY HELD THAT
APPELLANTS' ASSUMED STATUS AS COMMON LAW
EMPLOYEES DID NOT ENTITLE THEM TO A PENSION
UNDER THE COUNTY EMPLOYEE RETIREMENT LAW
("CERL") (THRESHOLD ISSUE NO.3)

A. Appellants Do Not Meet the Statutory Eligibility
Requirements for CERL Benefits.

As was the case with Threshold Issue No.2, the resolution of this

issue also hinges on the plain language of the pertinent law-in this respect,

the County's ordinance adopting CERL as well as the statutory language of

CERL itself. (See In re Retirement Cases (2003) 110 Cal.App.4th 426, 439

["When determining what payments are to be included [pursuant to CERL],

we use the definitions provided in CERL[.]"].) When the County opted

into the CERL system in 1937 using its "home rule" authority, it did so by

enacting an ordinance:

Mak[ing] all and everyone of said provisions [of CERL] a
part of and applicable to, the system and schedules of
compensation of [1] all officers employed by the county
[2] whose compensation is fixed by the board of supervisors
of the county and [3] whose compensation is paid by the
county.

(County Code, § 5.20.010.) In selecting this language, the County evinced

its intent to confer benefits upon persons who meet the statutory definition

of "employee" under CERL-except that the County does not extend

CERL benefits to persons whose compensation is fixed by statute.22 (See

(continued... )

claims are without merit for the reasons outlined above. Moreover, none of
these claims was adjudicated below, and Appellants abandoned them for
the purposes of these appeals by stipulating to entry ofjudgment.

22 Due to the congruence of language, the Holmgren Appellants'
argument that CERL "trumps" the County's Code (HOB at pp. 34-37) is
beside the point. It is also incorrect to the extent a county exercises its
"home rule" authority to qualify the terms of its participation in CERL: In
nearly all of the cases cited by Appellants, the counties had adopted CERL
or the PERL statute wholesale so that the courts were left to reconcile
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Gov. Code, § 31469(a) ['''Employee' means any officer or other person

employed by a county whose compensation is fIXed by the board of

supervisors or by statute and whose compensation is paid by the

county[.]"], emphasis added.)

Read in tandem, CERL and the County's Charter and ordinances

further define and thereby narrow the universe of persons eligible for

CERL benefits. Under CERL, pension benefits are extended to persons

who become members of LACERA "on the first day of the calendar month

after [their] entrance into the service." (Gov. Code, § 31552, emphasis

added.) "Service," in tum, requires "appoint[ment] or "elect[ion]." (See

id., § 31641.i 3 These terms neatly track the classifications of bona fide

County employees authorized by the County Charter: County civil service

employees are duly "appointed" pursuant to County procedures, while

"elected" officials are part of the "unclassified service." (Charter, § 33.)

Under the plain language of these governing statutory definitions,

Appellants are not eligible for CERL pension benefits because they satisfy

none of the three CERL prerequisites.

(continued... )

CERL provisions (which the county adopted) with other county-enacted
provisions, and those courts merely applied the precept that the specific
county law trumped the general County law. (E.g., McGrifJv. County of
Los Angeles (1973) 33 Cal.App.3d 394,397-398; Aquilino v. Marin County
Employees Retirement Assn. (1998) 60 Cal.AppAth 1509, 1517; Raygoza v.
County ofLos Angeles (1993) 17 Cal.AppAth 1240, 1242-1247; Marsille v.
City ofSanta Ana (1976) 64 Cal.App.3d 764, 770-773 [addressing adoption
of PERL].) And Weber v. Board of Retirement of LACERA (1998) 62
Cal.AppAth 1440 does not address CERL coverage at all.

23 The Holmgren and Shiell Appellants purport to cite the definition
of "County service" contained in Government Code section 31640, as well
as the additional language in section 31641(c) (HOB at p. 27; SOB at
p.24), but section 31552 does not refer to "County service" and section
31641(c) is qualified by the predecessor requirement of "appointment" or
"election" discussed above.
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1. Appellants were not "employed by the County"
because they were not duly "appointed" or
"elected"

As discussed above, Appellants were never duly appointed to the

County's civil service from the "eligible list" and their assumed status as

common law employees does not alter that fundamental fact. Although

section 5.20.010 of the County Code and section 31469 of the Government

Code both use the phrase "employed by the County," that phrase must be

read in conjunction with the provisions that limit membership in the CERL­

related pension association to those "employees" who are properly in the

"service." (See Gov. Code, §§ 31552,31641.) Thus, the Shiell Appellants

are incorrect when they assert that "[t]here actually is no language in CERL

which specifies that its coverage is limited to those enrolled in formal

County civil service systems." (SOB at p. 24.) Rejecting Appellants'

claims thus accords with the statutory language and avoids the anomalous

outcome of having common law County employees deemed eligible for

CERL benefits but at the same time ineligible for the salary and non-CERL

benefits attendant to bona fide civil service employment (for the reasons

described in the discussion of Threshold Issue No.2).

2. Appellants' compensation was not "fixed by the
Board of Supervisors"

Appellants' compensation was not an issue addressed-let alone

"fixed"-by the County's Board of Supervisors. Contrary to Appellants'

repeated intimations, the County had a contractual relationship with

Appellants' employers-not with Appellants themselves. The amount of

Appellants' compensation was a matter of negotiation between Appellants

and their employers. The sole involvement of the Board was to approve the

contracts between the County and Appellants' employers, of which

Appellants' compensation was one of many components. (See County

Code, § 2.121.420(A) [approval requirement under Prop. A]; Gov. Code,

§§ 31000, 25502.5 [""The board of supervisors may contract for special

services on behalf of . . . the county" and may also allow a purchasing
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agent to enter into contracts below a certain monetary threshold], emphasis

added.) As to the special services firms, moreover, this aggregate amount

was the end product of a comprehensive process involving secret

competitive bidding and requiring selection of the contract "most

advantageous" to the County. (See County Code, §§ 2.121.280, 2.121.300,

2.121.310,2.121.320,2.121.330,2.121.340, 2.121.350, 2.121.380.) Thus,

the Board did not in any sense "fix" Appellants' compensation.24

3. Appellants' compensation was not "paid by the
County"

There is no dispute that Appellants received their paychecks from

their employers (either ALS or the special services firms)-not the County.

(2 SA 0389, , 4(a); 9 HA 2697-2698.) This establishes that Appellants

were not "paid by the County" within the meaning of County Code,

section 5.20.010 or Government Code section 31469.

Appellants nevertheless argue that they satisfy this requirement

because they were paid "with County funds" (HOB at p. 31), because the

acts of their employers in paying them are imputed to the County "[u]nder

generally recognized agency principles," and because construing CERL in

this fashion accords with the Cargill court's construction of the PERL

statute. (HOB at pp. 31-33.) Appellants' arguments find no support in the

law.

To begin with, Appellants are wrong to equate "payment by the

County" with "payment with County funds." In setting forth varying

definitions of the term "employee" to be used in different contexts, the

CERL statute draws the very distinction that Appellants now ask this Court

to ignore. In particular, subsection 31469(a) of the Government Code,

when defining a county "employee," refers to "compensation ... paid by

24 Nor was Appellants' compensation "fixed by statute." Their
salaries are not listed in any statute, or the Code's comprehensive schedule
of civil service positions and salaries. (See, e.g., County Code,
§§ 6.02.010, 6.28.010.)
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the county," while subsection 31469(c), when defining a district

"employee," refers to "compensation ... paid from funds of the district."

The Legislature's choice of different language - particularly when used in

the very same section-may not be ignored. (See, e.g., Branciforte

Heights, LLC v. City ofSanta Cruz (2006) 138 Cal.AppAth 914, 936 ["It is

a fundamental principle of statutory construction that where different words

or phrases are used in the same connection in different parts of a statute, it

is presumed the Legislature intended a different meaning."].)

Appellants' resort to general agency principles is equally unhelpful,

as this Court's decision in Hall and the extensive contracts (and preceding

negotiations) between the County and the special services firms definitively

foreclose Appellants' unsupported assertion that ALS or the special

services firms are merely payroll agencies cutting checks for the County.

Lastly, Cargill is of no aid to Appellants on this issue. Appellants

misread the trial court's decision when they assert that the court added to

CERL a requirement that persons be "directly paid" by the County,

allegedly in violation of Cargill. The trial court did no such thing. Instead,

it correctly recognized, as explained above, that payment "by the County" is

different from "payment with County funds." Moreover, the Cargill court

did no more than refuse to graft the requirement, contained in Government

Code section 20028(a), that an employee's compensation be "paid out of

funds directly controlled by the state" onto Government Code

section 20028(b), which did not contain that requirement. (Cargill, supra,

32 Ca1.4th at pp. 501-504.) Ifanything, Cargill reaffirms the importance of

carefully parsing statutory language and refutes Appellants' attempts to

brush over and blur distinctions in CERL.

Because Appellants do not meet any of the three requirements for

CERL eligibility, the trial court properly concluded that they were not

entitled to CERL benefits.
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B. Appellants' Remainine Arguments Also Do Not Support
Their Eligibility for CERL Benefits

Appellants make three more contentions which, in their view,

advance their argument that they are entitled to CERL benefits based solely

on their assumed status as common law employees of the County. None

has merit.

First, Appellants cite the interpretive maxim that ambiguities in

pension statutes are to be liberally construed in favor of the potential

recipient-employees. (HOB at p. 28; SOB at pp. 23-24.) But by its own

terms, this tool of statutory construction has no application when the

statutory language adequately addresses an issue. In that situation, the

statute controls. (In re Retirement Cases, supra, 110 Cal.AppAth at p. 473;

see Neeley v. Bd. of Retirement of Fresno County (1974) 36 Cal.App.3d

815, 822 [same].) Because CERL and the County Code restrict CERL

benefits to those meeting the three eligibility requirements, Appellants may

not rely on this precept to trump these legislative mandates.

Second, Appellants contend that the County-through LACERA­

has elected to exclude only four categories of employees from the scope of

CERL coverage (Le., temporary, seasonal, intermittent and part-time

employees), such that all other employees-including common law

employees-are necessarily entitled to CERL benefits. (HOB at pp. 26-29;

SOB at p. 25.) This argument is misplaced: The issue is not exclusion, but

inclusion. For the reasons described above, Appellants do not qualify for

CERL benefits in the first place and whether they would have been

excluded from coverage if they had actually qualified is irrelevant.

Lastly, Appellants argue that Cargill controls because:

(i) section 31469, subdivision (a) of CERL and the PERL statute at issue in

Cargill both define "employee" as a person "employed by the county"; and

(ii) CERL and PERL have the "same purpose" and thus should be

interpreted consistently. (HOB at p. 29, 32-33; SOB at pp. 23, 26-27.)

Appellants completely ignore that the Cargill court explicitly noted that its
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holding was limited to PERL, and in no way addressed the "wholly distinct

question" of whether the same employees were entitled to benefits under

any other statutory rubric. (Cargill, 32 Ca1.4th at pp. 505-506 and fn.IO.)

Appellants' first argument is wrong anyway because it misreads both

CERL and Cargill. The Cargill Court looked to the common law definition

of "employee" as an interpretive guide because the PERL statute provided

no further statutory indication of its meaning. (Cargill, supra, 32 Ca1.4th at

pp.500-501.) CERL, by contrast, has no definitional gap. As described

above, CERL' s coverage is tied to membership in the retirement

association, which requires appointment or election to service, thus

evincing a legislative intent to tie CERL eligibility to de jure employment

in the civil service. Even if the "employed by the county" language in

CERL were read to incorporate the common law definition, CERL' s

definition of "employee" has two additional prerequisites--eompensation

"fixed by the board" and "compensation ... paid by the county"-which

Appellants completely ignore (and, for the reasons stated above, do not

satisfy). Appellants' invocation of the allegedly similar purposes of PERL

and CERL is equally unavailing, as express statutory language controls.

For these reasons, the trial court properly concluded that Appellants

were not entitled to CERL benefits, even assuming they were common law

employees of the County.
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IV. THE TRIAL COURT CORRECTLY HELD THAT MOST OF
APPELLANTS' CLAIMS WERE BARRED BY THE
STATUTE OF LIMITATIONS AND THE GOVERNMENT
CLAIMS ACT (THRESHOLD ISSUE NO. 1)26

A. Appellants' Claims Are Barred Because They Were Filed
Outside of the Relevant Three-Year Statute of Limitations
Period

There is no viable dispute that Appellants' claims are based in

statute or that statutory claims must be filed within three years of accrual.

(Code Civ. Proc., § 338(a).).27 The critical issue is when Appellants'

causes of action accrued. (See, e.g., Pena v. City ofLos Angeles (1970) 8

Cal.App.3d 257, 262 ["[T]he statute of limitations begins to run on the date

of accrual."].) A cause of action accrues "when a plaintiff has the right to

sue on a cause of action" (Hogar v. Community Development Com. (2003)

110 Cal.AppAth 1288, 1295) and varies depending upon "the nature of the

right sued upon." (Leahey v. Dept. of Water & Power (1946) 76

Cal.App.2d 281, 286.)

Appellants are not duly appointed County civil service employees

suing to collect unpaid wages or benefits. Rather, they asked the court to

address a predicate issue-namely, whether Appellants had a right to the

status of civil service employees, as well as concomitant benefits and

26 Although not litigated below, Appellants' claims also are barred
by the equitable doctrine of laches, which precludes a party from unduly
delaying the filing of a lawsuit while the potential monetary exposure of its
adversary (which includes exposure to back salary and benefits) grows.
(See, e.g., Womack v. San Francisco Community College Dist. (2007) 147
Cal.AppAth 854, 864-866.)

27 For the first time on appeal, the Shiell Appellants argue that three
of their claims sound in contract (not statute) and are thus timely for four
years (rather than three) under Code of Civil Procedure section 337. (SOB
at pp. 41-42.) This argument is not properly before this Court, as it was
waived below and falls outside of the trial court's orders and the stipulated
judgment on review in these appeals. The argument is without merit as
well because the "nature of the [plaintiffs'] rights sued upon"-which
Appellants concede is the proper focus-involves entitlement to the
statutory benefits and protections of County civil service.
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protections. In an unbroken line of precedent, California courts have held

that lawsuits to establish the existence of a right or entitlement to benefits,

or to establish a particular status with a right to attendant benefits accrues

when the sought-after status first may be asserted. In Leahey, the plaintiff

sued to have himself re-classified under the Department of Water and

Power's civil service system; in other words, to establish the existence of

his "right to re-classification." (76 Cal.App.2d at pp. 286-287.) The court

held that his cause of action accrued when he was first placed in the

classification he later contended was wrong. (Ibid.) Similarly, the court in

Mezey v. State of Cal. (1984) 161 Cal.App.3d 1060, held that a plaintiff

seeking the benefits attendant to her reinstatement to a civil service position

had failed to sue within the relevant period after her request for

reinstatement was denied. (ld. at p. 1064.) In Pena, the court dismissed as

untimely a lawsuit arguing that the plaintiffs public employer erred in

denying the plaintiffs first job application and thereby wrongly reduced the

pension benefits to which he became entitled when he was later hired; the

court found that the plaintiff s cause of action accrued when the city first

refused to hire him. (8 Cal.App.3d at p.262.) Appellants' suits to

establish their rights to civil service benefits and protections are

indistinguishable from the suits to establish the right to civil service

reclassification in Leahey, the right to reinstatement in Mezey, and the right

to greater pension benefits in Pena. (See also Dillon v. Bd. of Pension

Comrs. (1941) 18 Ca1.2d 427,430 [widow's right to establish entitlement to

pension accrues upon husband's death, which is the trigger for eligibility

requirements for pensioners]; Baillargeon v. Dept. of Water & Power

(1977) 69 Cal.App.3d 670, 684 [following Dillon].) In all of these cases,

the plaintiffs sought to establish the existence of their right to greater civil

service benefits. As a result, the same accrual rule applies: Appellants had

to sue within three years of when they were able to seek civil service

status-that is, the date they were hired by ALS or the special services
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finns and thereby unequivocally infonned that they were not County civil

service employees.28

Because the correct accrual rule definitively bars the claims of most

every Holmgren and Shiell Appellant, they raise two arguments in an

attempt to resuscitate their long-defaulted claims. First, Appellants argue

that a new cause of action arose every time they receive a paycheck that did

not pay them the full salary and benefits of a bona fide civil service

employee (invoking the so-called "continuing accrual" or "continuing

violation" rule). (HOB at pp. 60-64; SOB at pp. 33-41.) Application of

this rule would entitle Appellants to sue for salary and benefits within the

three years immediately preceding the filing of the two complaints in the

Shiell and Holmgren actions.29 Second, the Holmgren Appellants contend

that the County is "equitably estopped" from raising the statute of

limitations bar at all because it consistently infonned Appellants of its

position that they were not County employees, thereby entitling Appellants

to recover benefits all the way back to their initial hire. (HOB 64-70.lo

Neither argument has merit.

28 The trial court's more generous ruling--delaying accrual until
Appellants' non-civil service status became "pennanent" within the
meaning of Richards v. CH2M Hill, Inc. (2001) 26 Ca1.4th 798-ultimately
had no impact because the date of "pennanence" and date of hire ended up
being the same.

29 Again for the first time on appeal, the Shiell Appellants argue that
the three-year period should run from the date they filed their written claim
under the GCA because the limitations period was suspended at that point
in time. (SOB at p. 43.) This argument is not properly before this Court
and is also without merit. Dillon and Code of Civil Procedure section
§ 356, which Appellants cite, provide only that the limitations period is
suspended while a plaintiff is awaiting the ruling of an administrative body
necessary to exhaust remedies; this authority does not move the effective
date of filing the complaint back to the date of the filing of the written
claim (and Appellants do not allege, and could not prove, that the County
was deliberating on Appellants' claims during that entire period).

30 Appellants raise yet a third argument-that their CERL pension
claims and non-salary benefits are not time barred because they have yet to
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1. The "Continuing Accrual" Doctrine Does Not
Apply to Appellants' Claims

Appellants' continuing violation/continuing accrual arguments

reflect a fundamental misunderstanding of the doctrine and its contours. In

the typical case, a plaintiffs cause of action accrues (and the statute of

limitations begins to run) when he is first able to sue on that action. (Pena,

supra, 8 Cal.App.3d at p. 262; Hogar, supra, 110 Cal.AppAth at p. 1295.)

What has come to be known as the "continuing violation" or "continuing

accrual" rule is not an exception to this basic paradigm as much as an

application of this paradigm in two unusual circumstances that are factually

distinct but which the courts have (unfortunately) lumped together. In the

first type of case, the plaintiff who suffers some initial harm in the past is

deemed to accrue a new cause of action with each new infliction of harm

and thus is able to sue for any of the subsequent inflictions occurring within

the limitations period, even if the original infliction is outside that period.

(See, e.g., Cuadra v. Milan (1988) 17 Ca1.4th 855 (bona fide employee's

claim for unpaid wages); Alch v. Super. Ct. (2004) 122 Cal.AppAth 339

(continued... )

accrue. (HOB at pp. 70-71; SOB at pp. 37-39.) Appellants' analysis with
respect to pensions is incorrect, as pensions vest upon employment. (See,
e.g., In re Retirement Cases, supra, 110 Cal.AppAth at p. 448; Howard
Jarvis Taxpayers Assn. v. City of La Habra (2001) 25 Ca1.4th 809, 821).
The cases Appellants cite are not to the contrary. (E.g., In re Retirement
Cases, supra, 110 Cal.AppAth at pp. 473-475 [while termination pay arises
only upon retirement, pensions vest at time employment is accepted]; Cal.
Teachers Assn. v. Governing Bd. (1985) 169 Cal.App.3d 35 [while service
credits accrue at the time of retirement, pensions vest earlier]; cf.
Konjoyan v. Zakarian (1961) 191 Cal.App.2d 110 [lawsuit to compel
payment of termination pay does not accrue until termination].) Thus,
Appellants' pension claims are just as time-barred as their other claims.
Appellants also failed to present evidence or argument below regarding
whether any other non-pension benefits purportedly accrued at the time of
retirement (including whether they differed from similar civil service
benefits). Thus, these claims are waived; they are also without merit.
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(statutory right against discrimination).) In the second type, the plaintiff

suffers a continuous, uninterrupted injury and his cause of action is not

deemed to accrue at all until the injury becomes "permanent," at which

point he may sue for the entire injury, even if some of it occurred outside of

the limitations period. (See, e.g., Richards, supra, 26 Ca1.4th 798

(disability discrimination); Hendrix v. City of Yazoo, Miss. (5th Cir. 1990)

911 F.2d 1102.) The courts have been clear, however, that these two

variants of the continuing accrual rule are to be "the exception, rather than

the rule." (Cherosky v. Henderson (9th Cir. 2003) 330 F.3d 1243, 1248).)

Appellants attempt to fit themselves into the first type of continuing

accrual rule and argue that the second type is irrelevant to these cases. The

County agrees as to the latter point: Appellants do not argue that the

County's actions are a single, indivisible course of conduct that renders the

County liable all the way back to their initial dates of hire. Thus, Richards

and Hendrix are irrelevant to these cases.3
!

The first type of continuing accrual rule is also inapposite to the

facts of these cases. Appellants are correct that California law provides that

a new cause of action accrues when a person seeks to recover benefits to

which an entitlement is already established. (See, e.g., Cuadra, supra, 17

Ca1.4th at p. 859 [suit for unpaid statutory wages; new accrual with each

paycheck]; Jones v. Tracy School Dist. (1980) 27 Ca1.3d 99, 105 [suit for

unpaid wages following demotion resulting from wage discrimination; new

accrual with each paycheck]; Abbott v. City of Los Angeles (1958) 50

Ca1.2d 438, 460 [suit for pension payments on a fluctuating, rather than

fixed, basis by already vested employees; new accrual with each payment];

cf. Howard Jarvis Taxpayers Assn. v. City ofLa Habra (2001) 25 Ca1.4th

809, 822 [suit to bar collection of tax; new accrual with each tax bill].) But

the situation in these other cases is, in the words of our Supreme Court,

31 For the same reasons, the Holmgren Appellants' explanation of
how Alch distinguished Richards is equally irrelevant.
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"distinct from" a predecessor "action to determine the existence of the

right." (Dillon, supra, 18 Ca1.2d at p. 430.) Indeed, the cases Appellants

cite go out of their way to distinguish and reaffirm Dillon and its progeny.

(E.g., Howard Jarvis Taxpayers Assn., supra, 25 Ca1.4th at p. 822; Abbott,

supra, 50 Ca1.2d at pp. 463-464.) Thus, Appellants' reliance on the non­

Dillon line ofcases is misplaced:

The concept of a continuing duty has been employed to find a
new cause of action upon each failure to perform.... But
that concept has no application where the plaintiff is
seeking to establish his right to receive payments.

(Mezey, supra, 161 Cal.App.3d at p. 1064, emphasis added, citations

omitted.)

Appellants' attempt to avoid this precedent should be rejected. The

Shiell Appellants argue that Dillon, Mezey, Leahey, and Pena are

inapposite because they involved different underlying facts. (SOB at

pp.34-47.) This is both correct and irrelevant because what makes those

cases controlling is the legal principles for which they stand. The Shiell

Appellants also argue that Cuadra should be followed because it is more

recent than Dillon (id. at pp. 34, 37) but, as discussed above, the line of

cases Cuadra follows has distinguished and preserved the Dillon line of

cases and Appellants' attempt to establish the existence of their entitlement

to civil service benefits and protections places them squarely within the

Dillon line.32

The Holmgren Appellants contend that the County's initial hiring

decisions were part of a "pattern and practice" of discriminating against

non-civil service employees that had a "continuing effect" persisting into

the three-year period prior to the filing of their lawsuits, thereby linking

32 The Shiell Appellants also cite City of Oakland (SOB at pp. 38­
39), but that decision rested on an accrual rule unique to the PERL statute,
see id., 95 Cal.AppAth at 50 (citing Government Code sections 20160 and
20164), and is therefore not relevant in these non-PERL cases.
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their initial hiring to their recent paychecks and thus lifting the limitations

bar for salary and benefits payments made during that three-year window.

Just last Term, this precise argument was roundly rejected by the United

States Supreme Court, which held that "current effects alone cannot breathe

life into a prior, uncharged discrimination." (Ledbetter v. Goodyear Tire &

Rubber Co., Inc. (2007) _ U.S. _' 127 S. Ct. 2162, 2169;33 accord Nat'[

Railroad Passenger Corp. v. Morgan (2002) 536 U.S. 101 [same].)

Following Morgan, the Ninth Circuit in Cherosky v. Henderson (9th Cir.

2003) 330 F.3d 1243 held that employees could not sue for an employer's

discrete acts taken pursuant to an internal policy that occurred outside of

the limitations period merely by labeling those acts a "pattern and practice,"

reasomng:

[i]f the mere existence of a policy is sufficient to constitute a
continuing violation, it is difficult to conceive of a
circumstances in which a plaintiffs claim of an unlawful
employment policy could be untimely. The Supreme Court
has made clear, however, that the application of the
continuing violations doctrin [sic] should be the exception,
rather than the rule.

(ld. at p. 1248, citation and internal quotation omitted.) Nor does following

Dillon, as the Shiell Appellants contend, "encourage[] governments to do

nothing to correct errors in civil service classification" or result in

"injustice." (SOB pp.34, 45-47.) To the contrary, it is Appellants'

inaction-not the County's-that has allowed the statute of limitations to

lapse.

The trial court agreed that the continuing violation doctrine was

inapplicable to Appellants, but nevertheless ruled that the some of the

Holmgren Appellants, by virtue of the "County's decision to rehire [the]

plaintiffs within the applicable statutory period" may have suffered a new,

33 The Shiell Appellants try to distinguish Ledbetter as a Title VII
case, but Ledbetter's relevant principle regarding limitations periods is not
moored to Title VII, and applies with equal force here.
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discrete injury that was actionable if it occurred within the three-year

window. (14 HA 3995-3997.)34 The court's factual ruling in the Holmgren

case is not supported by substantial evidence because the facts demonstrate

that Appellants had no contractual relationship with the County at all.

Indeed, the dates on which Appellants renewed their contracts with their

contractor-employers are different from the dates on which the County

renewed its contracts with the contractors, further illustrating why there

were no discrete "acts" of rehiring between the County and the Holmgren

Appellants during the limitations period. Thus, like the Shiell Appellants,

all of the Holmgren Appellants' claims are barred, except those who were

initially hired by their employers during the three-year window.

2. The County's Consistent Adherence To Its Legal
Position Does Not Eviscerate the Statute of
Limitations Under the Guise of Eguitable Estoppel

The Holmgren Appellants alternatively contend that the County is

equitably estopped from asserting the statute of limitations because the

County repeatedly and consistently adhered to its legal position that

Appellants were not County civil service employees; on this basis,

Appellants presumably hope to recover salary and benefits back to the date

of their initial hires more than a decade before they filed their complaints.

To be sure, the doctrine of equitable estoppel may be applied against

a public agency, but only where "justice and right require it" and not if

doing so would contravene a "strong rule of policy adopted for the benefit

of the public." (City ofLong Beach v. Mansell (1970) 3 Cal.3d 462, 493.)

In this case, invoking equitable estoppel is contrary to the facts and to well­

settled law, and would likely wipe most statutes of limitations from the

books and in the process eviscerate the State's strong policy favoring

repose. To begin with, it is difficult to see how the County can be

equitably estopped when it was Appellants' employers-and not the

34 The Shiell Appellants' contracts with ALS were permanent and
not renewed, so all of their claims are time-barred.
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County-who repeatedly advised them that they were not County civil

service employees. Even glossing over this fatal factual defect, equitable

estoppel is inapplicable in this situation as a legal matter because the sole

"misrepresentation" alleged is the legal position that Appellants never were

County civil service employees. (See, e.g., Driscoll v. City ofLos Angeles

(1967) 67 Cal.2d 297, 305 [estoppel requires agency's awareness and

plaintiffs ignorance of "the facts"]; Jordan v. City of Sacramento (2007)

148 Cal.App.4th 1487, 1496 ["Estoppel generally involves misrepresented

or concealed facts."].) For more than half a century, the California courts

have held that "where the material facts are known to both parties and the

pertinent provisions of law are equally accessible to them, a party's

inaccurate statement of the law... cannot give rise to an estoppel."

(Jordan, 148 Cal.App.3d at p. 1496; see also Ne.ffv. New York Life Ins. Co.

(1947) 30 Cal.2d 165, 172-173 ["no mere denial of liability ... should be

held sufficient"]; Love v. Fire Ins. Exchange (1990) 221 Cal.App.3d 1136,

1146 ["ignorance of legal theories does not toll the statute of limitations"];

Vu v. Prudential Property & Casualty Ins. Co. (2001) 26 Cal.4th 1142,

1151-1152 [insurer's denial, even based on incorrect interpretation of

contract, does not estop assertion of limitations period].)35 The sole

exception to this rule is when the parties share a "confidential relationship,"

but no such relationship typically exists between employers and employees.

(See Odorizzi v. Bloomfield School Dist. (1966) 246 Cal.App.2d 123, 129

["no presumption of a confidential relationship arises from the bare fact that

parties to a contract are employer and employee"]; Patriot Scientific Corp.

v. Korodi (S.D. Cal. 2007) _ F.Supp.2d _,2007 WL 1558510 (May 25,

2007), at *12 [under California law, employee "cannot unilaterally

transform an employee-employer relationship into a confidential

35 Even were this a case where the County had dispensed legal
advice rather than stating its position (which it is not), the court in Driscoll
ruled that the city's erroneous legal advice did not warrant application of
the estoppel doctrine. (See 67 Cal.2d at pp. 311-312.)
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relationship"].) It definitely does not exist in this case, where Appellants

have no employment relationship with the County at all.

The absence of estoppel in these circumstances makes sense because

Appellants, "knowing all the facts which were known to the [County],

[were] free to litigate the issue of the liability which [County] had denied."

(Neff, supra, 30 Ca1.2d at p. 172.) If the rule were otherwise, a public

agency's proclamation of its legal position would invariably estop it from

later asserting the statute of limitations. (See id. [rejecting Appellants' rule

"for that would mean that no insurer could deny liability without

indefinitely suspending the running of the statute of limitations"]; Jordan,

supra, 148 Cal.App.4th at p. 1499 [expressing similar concern].) This

would severely undermine the State's interest in finality and repose, which

seek to avoid the "injustice" of forcing a person to defend against "stale

claims." (See, e.g., Ledbetter, supra, 127 S. Ct. at p. 2170; see also Jones

v. Tracy School Dis!. (1980) 27 Ca1.3d 99, 105 [same].)

Especially in light of the extreme deference granted to a trial court's

rejection of an estoppel defense, see Driscoll, supra, 67 Ca1.2d at p. 305

(determination of trial court on estoppel issue "is conclusive on appeal

unless the opposite conclusion is the only one that can be reasonably drawn

from the evidence"), this Court should decline to overturn the lower court's

well-reasoned and legally correct conclusion that estoppel should not be

applied in this case.

B. Appellants' Claims Are Also Barred by the Government
Claims Act

The GCA, which the County has adopted in part, requires any person

seeking "money or damages" from the County to present a written claim to

the County "not later than one year after the accrual of the cause of action"

giving rise to the claim. (See County Code, §§ 4.04.010, 4.04.030; Gov.

Code, § 935.) One of the key purposes of the GCA's claim requirement is

to enable the public entity to engage in fiscal planning for potential

liabilities and to avoid similar liabilities in the future. Minsky v. City ofLos
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Angeles (1974) 11 Ca1.3d 113, 123; Gatto v. County ofSonoma (2002) 98

Cal.App.4th 744, 763. The Shiell Appellants did not file a written claim

with the County until December 21, 1998, and the Holmgren Appellants

did not file their claim until September 21, 2000. Because, as discussed

above, Appellants' causes of action accrued upon their initial date of hire,

only those Appellants hired within the year prior to the claim dates may

seek "money or damages" against the County.36 The claims of all others for

"money or damages" are barred by the GCA.

The Shiell Appellants contend that their actions are not ones for

"damages" because, in accordance with Cortez v. Purlator Filtration

Products Co. (2000) 23 Ca1.4th 163 and Loehr v. Ventura County

Community College Dist. (1983) 147 Cal.App.3d 1071, Appellants are

mounting solely "an equitable claim for restitution of unpaid wages."

(SOB at pp. 43-45.) But neither case supports Appellants. While the Loehr

court noted the general rule that employees seeking earned but unpaid

salary fell within an exception to the GCA contained in section 905(c) (147

Cal.App.3d at p. 1080), the court also noted that this exception did not

apply to a claim "seek[ing] ... to obtain monetary damages for defendants'

alleged misconduct in preventing [the plaintiffs'] from rendering services

through which [they] might have acquired a vested right to additional

amounts in salary or benefits" (id. at p. 1081)-which is exactly the type of

claim asserted by Appellants. Cortez is equally unavailing. While the

Cortez court acknowledged that "wrongfully withheld salary payments are

'damages'" in other contexts (23 Ca1.4th at p. 174), the court held that "for

36 The Holmgren Appellants argue that the period should be two
years under Government Code sections 912.4 and 945.6 because, they
claim, the County did not sufficiently respond to their written claim. (HOB
at pp. 75-76.) But the County did respond, rejecting Appellants' claims as
untimely. (14 HA 3919-3921.) More importantly, the statutes cited by the
Holmgren Appellants only provide a claimant with additional time on the
"back end" to file a lawsuit-not additional time on the "front end" to the
period of time within which a claimant was required to file his or her
written claim in the first place.
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purposes of ... recovery [under the Unfair Competition Law ("UCL")]," an

employees claim for unpaid overtime was not a claim for "damages" within

the meaning of the VCL (id. at pp. 174-75). Thus, Cortez is triply

irrelevant: it says nothing about "money" (only "damages"); it deals solely

within the UCL (and it is thus of no moment that GCA cases do not discuss

it (SOB at pp. 45)); and, like Loehr, it deals with the claims of bona fide

employees seeking unpaid wages-a claim distinguishable from claims to

establish a right to bona fide employment in the first place.

Appellants also argue that their lawsuits fit within a judge-made

exception to the GCA, which dispenses with the claims requirement if the

action's "primary purpose" is obtaining injunctive or mandamus relief to

which damages are merely "incidental" or "subsidiary." (HOB at pp. 71­

75; SOB at pp. 43-45; e.g., Gatto, supra, 98 Cal.App.4th at pp. 761-762.)

This argument should be rejected for two reasons.

First, this District (and others) have rejected any "incidental

damages" exception to the GCA as inconsistent with the plain statutory

language. (See TrafficSchoolOnline, Inc., supra, 112 Cal.App.4th at p. 741

["The language in [the GCA] contains no exception for 'incidental

damages. "']; CSEA, supra, 124 Ca1.App.4th at p. 592; Canova v. Trustees

of Imperial Irrigation Dist. Employees Pension Plan (2007) 150

Ca1.App.4th 1487, 1497; cf. Bates v. Franchise Tax Bd. (2004) 124

Cal.App.4th 367, 385-386 [acknowledging existence of doctrine, but

dismissing all claims seeking solely damages and permitting claim seeking

solely injunctive relief].)

Second, even if the "incidental damages" exemption were good law,

the "primary purpose" of Appellants' lawsuits is to recover the salary and

benefits attendant to bona fide County civil service employment; at the very

least, damages are certainly not Appellants' "subsidiary" concern.

Although Appellants are careful to request injunctive relief along with

monetary relief in their general prayer, every one of the causes of action in

the Shiell and Holmgren complaints (except for the equal protection
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claim)36 alleges that the "damage" or "injury" suffered is Appellants'

receipt of less salary and benefits than that received by civil service

employees. (2 HA 429-453; 1 SA 0085-0126.) The primacy of monetary

damages is even more obvious in light of the fact that many of the Shiell

and Holmgren Appellants now are employed by the County, thus rendering

monetary relief the only non-theoretical object of these actions. (See Gatto,

supra, 98 Cal.App.4th at p. 763 [damages not incidental where defendant's

post-lawsuit actions rendered injunctive relief unnecessary].) Thus, the

lawsuits in this case bear no resemblance to the lawsuits where the damages

are truly "incidental" and "subsidiary" to the primary relief sought. (See,

e.g., Snipes v. City ofBakersfield (1983) 145 Cal.App.3d 861, 869-870 [suit

for reinstatement under employment discrimination laws; backpay claim

"incidental"]; Eureka Teacher's Assn., supra, 202 Cal.App.3d at pp. 474­

476 [suit for re-employment, backpay claim "incidental"]; Loehr, supra,

147 Cal.App.3d at p. 1081 [suit for reinstatement; backpay claim

"incidental"].) Nor is there any "class action" exception to the GCA, as

Appellants imply; although some cases note that a litigant's efforts to

obtain injunctive or declaratory relief on behalf of others may indicate that

damages to be awarded to him are "incidental" to the lawsuit, Gatto, supra,

98 Cal.App.4th at p.762, Appellants in this case-while litigating as a

class-are nevertheless seeking individual remuneration that primarily

benefits themselves.

Consequently, Appellants' claims are barred by the statute of

limitations except as to individual Appellants who were initially hired in

36 The Holmgren Appellants also argue that the GCA does not apply
at all because their equal protection claim has a federal constitutional basis,
thereby preempting the GCA. (HOB at p. 75.) This argument should be
rejected. At most, the GCA would not apply to the equal protection claim;
it would still bar the other claims. (Lozada v. City & County of San
Francisco (2006) 145 Cal.App.4th 1139 [ruling that GCA does not apply to
equal protection claim, but does apply to state-based claim].) Moreover, as
noted in supra note 21, the equal protection claim is outside the scope of
this appeal.
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the three years prior to the filing of the relevant complaint, and Appellants

may not seek "money or damages" unless hired within one year of the

complaints' filing.

CONCLUSION

For all these reasons, the judgments below should be AFFIRMED.

Dated: September 21, 2007 Respectfully submitted,
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