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was authorized to do so by the grievance regulations.
but elected not to.” Pet. App. 17 (emphasis in original).’

Moreover. significant policy concerns cut against
judicially creating a procedural default rule. As the
Ninth Circuit recognized, the short prison administrative
deadlines in California (as in many states) would
effectively impose a 15-working-day statute of
limitations on prisoners’ § 1983 actions. instead of the
longer limitations periods that normally apply. This
would necessarily result in the non-merits forfeiture of
many claims, particularly in view of the fact that
inmates navigating the administrative grievance process
are almost inevitably proceeding without the guidance
of counsel. There is no indication that Congress
intended the PLRA to result in such a wholesale
forfeiture of claims. Pet. App. 19-20. Had that been
Congress’s intent. it could have directly imposed a
draconian statute of limitations on prisoner suits.*

The creation of a procedural default rule would also
create a perverse incentive for prison officials (who are
potential defendants) to defeat § 1983 claims by making
procedural requirements as onerous as possible. See
Thomas v. Woolum, 337 F.3d at 729 n.3 (such
“incentives . .. would likely lead to shorter and shorter

? The same discretion is available under most, if not all. state prison
grievance systems. See Roosevelt. supra, at 1810.

* Moreover, the inmates most likely to fall into procedural error are
first-time litigants. who are /east likely to file the frivolous claims about
which Congress was concerned. More litigious inmates will have greater
knowledge of the system and be much more likely to satisfy procedural
requirements. ('f. Pet. App. 29 (scheme “would penalize the less
sophisticated and less informed™).
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limitations periods™). Inmates’ rights under § 1983
would become subject to any procedural requirement
administrators choose to insist on. no matter how
arbitrary or unfair. Again. there is no indication that
Congress intended to create any such regime.

In sum, it is clear that Congress’s statutory imposition
of an exhaustion requirement does not. sub silentio.
create a procedural default rule: that the reasons for the
procedural default doctrine in habeas corpus do not
apply to the PLRA: and that the absence of a procedural
default provision does not even remotely render the
PLRA exhaustion requirement “meaningless.™

. IF, HOWEVER, THE COURT DECIDES THAT
THE QUESTION PRESENTED MERITS REVIEW,
THIS CASE PRESENTS THE BEST VEHICLE.

If this Court determines. contrary to Respondent’s
contention, that the question presented is ripe for this
Court’s review, Respondent submits that his case is the
appropriate vehicle for that review. There is another
pending petition that presents the same question —
Johnson v. Meadows., No. 05-6336. which arises from
Johnson v. Meadows. 418 F.3d 1152 (11th Cir. 2005). a
decision on the majority side of the circuit split — but
that case is not as suitable a vehicle.

One important distinction is that this case presents
what might be called the ordinary factual situation.
Respondent attempted to file prison grievances before
proceeding to federal court. and filed his § 1983 action
only after the prison Appeals Coordinator rejected those
grievances. Pet. App. 3. In the Johnson case. the
prisoner filed his first federal lawsuit without even
attempting to avail himself of the prison grievance
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svstem. 418 F.3d at 1154. He attempted to exhaust only
after the district court dismissed his complaint for
bypassing the prison grievance system. /d.

This distinction is significant, because it is possible
that the Court could conclude that the Johnson
petitioner’s complete bypass of administrative remedies
before filing his first lawsuit — a true failure of
exhaustion — should have resulted in a dismissal with
prejudice.’ In that event, the Court might not reach the
question presented. In this case. in contrast, the facts
inescapably present the question whether a procedural
default requirement should be read into the PLRA.

Moreover, the Ninth Circuit’s opinion below
addresses and discusses the reasoning of the case law on

* It is worth noting that this bypass contradicts the Johnson petition’s
contention that that case presents the Court with a unique opportunity to
address what it calls a separate “*good faith exhaustion’ rule advanced by
the Second Circuit.” Petition for Certiorari at 19-20, Johnson v.
Meadows, No. 05-6336. As an initial matter, the Second Circuit’s
position on the question presented here is no different from the position
of the Third. Seventh, Tenth. and Eleventh Circuits: As indicated earlier,
supra at 8-9. the Second Circuit reads the PLRA as including a
procedural default rule, and its discussion of good faith justification for
failing to exhaust relates only to the further question of when a failure to
exhaust will be excused. See, e.g., Johnson. 418 F.3d at 1158 (citing
Second Circuit opinion in Giuno v. Goord as one of the cases
recognizing procedural default rule).

In any event. Johnson's complete bypass of the prison grievance
system is inconsistent with good faith. and the Eleventh Circuit
specifically found that his failure to exhaust was “without good cause.”
418 F.3d at 1159. If anything. it is Respondent’s case that reflects a
good-faith effort to comply with the prison grievance system, as the
Ninth Circuit found that *“Ngo gave the prison grievance process a chance
to work: indeed. it's debatable whether his appeal was even untimely.”
Pet. App. 17.

B T —
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both sides of the circuit split. Pet. App. 11-13. and
thereby provides a fully-considered opinion for review.
The Ninth Circuit also considered. and denied. en hanc
review. In contrast. the Eleventh Circuit’s opinion in
Johnson relegates the opposing authority to a brief “but
see” citation, 418 F.3d at 1158. and the full court was
never asked to consider en banc review.

CONCLUSION

The petition for a writ of certiorari should be denied.
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