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of appeals specifically relied on the EEOC's Interpretive
Guidance to the ADA's association discrimination provision
that sets forth these very three examples at 29 C.F.R.
§ 1630.8, App. at 360. Significantly, the Tenth Circuit in
Den Hartog, in explaining what in its view would be
required to make out a case of discrimination under the
ADA's association discrimination provision, discusses some
of these very same examples, as noted by the court of
appeals below. See Pet. App. A-7 ("Better to require, as Den
Hartog does though not in precisely these words, that the
plaintiff present evidence that his case falls in one of the
three categories in which an employer has a motive to
discriminate against a nondisabled employee who is merely
associated with a disabled person."). In fact the Tenth
Circuit in Den Hartog cited to and endorsed the exact same
Interpretive Guidance relied on by the court of appeals
below. See Den Hartog, 129 F.3d at 1085-86, n.6. It also
referenced the concern expressed in the Committee Report of
the House Committee on Education and Labor that an
employer might decline to hire an individual with a relative
with a disability based on an assumption "without foundation
that the applicant will have to miss work or frequently leave
work early or both ...." Den Hartog, 129 F.3d at 1082.
Under such circumstances, Petitioner's argument that the
Seventh Circuit, in relying on the EEOC's Interpretive
Guidance to define the parameters of what constitutes
unlawful conduct under the ADA's association
discrimination provision, deviated from any standards set
forth by the court of appeals in Den Hartog is erroneous.

Equally clear is the fact that several courts of appeals that
have addressed and interpreted the ADA's association
discrimination provision similarly have looked to and relied
upon the EEOC's Interpretive Guidance setting forth the
three above-mentioned illustrations of situations in which
discrimination could occur. See, e.g., Oliveras-Sifre v.
Puerto Rico Dep't ofHealth, 214 F.3d 23, 26 (1st Cir. 2000)
(relying on Den Hartog's endorsement of the "three
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examples of forbidden association discrimination set out in
[the EEOC's] Interpretive Guidance"); Tyndall v. National
Education Centers, Inc., 31 F.3d 209, 214 (4th Cir. 1994)
(relying on the EEOC's Interpretive Guidance in the context
of prohibiting discrimination based on a concern that an
employee will miss work in order to take care of a disabled
person); Rogers v. International Marine Terminals, Inc., 87
F.3d 755, 760-61 (5th Cir. 1996) (same). Accordingly,
Petitioner's attempt to characterize the court of appeals'
decision below as a departure from the case law from other
courts of appeals interpreting the ADA's association
discrimination provision rings hollow.

Petitioner's claim of a circuit split fails for the additional
reason that the court of appeals below endorsed the
analytical framework for proving a case of disability
discrimination defined by Den Hartog. The Den Hartog
court held that a variation of the fourth prong of the prima
facie case defined by the Supreme Court in McDonnell
Douglas Corp. v. Green, 411 U.S. 792, 802 (1973), was
appropriate in cases brought under the ADA's association
discrimination provision, and that a plaintiff bringing an
association claim establishes a prima facie case by showing
that: "(1) the plaintiff was 'qualified' for the job at the time
of the adverse employment action; (2) the plaintiff was
subjected to adverse employment action; (3) the plaintiff was
known by his employer at the time to have a relative or
associate with a disability; (4) the adverse employment
action occurred under circumstances raising a reasonable
inference that the disability of the relative or associate was a
determining factor in the employer's decision." Den Hartog,
129 F.3d at 1085. The court of appeals below noted that the
Den Hartog test was "sound" and that the fourth prong of
Den Hartog effectively requiring a plaintiff to present
evidence that his employer had a "motive to discriminate"
was preferable to the McDonnell Douglas requirement than
an individual simply show that he was replaced by someone
not of the protected classification. (Pet. App. A-6-A-7.)



13

The fact that the court of appeals also discussed the EEOC's
Interpretive Guidance as helpful in determining what would
constitute a reason to discriminate in no way raises a circuit
split or creates inconsistent interpretations of the ADA's
association discrimination provision.

It is clear that the substance of the Den Hartog standard
has been-like it was in the decision below-consistently
used, accepted and applied by the courts of appeals that have
addressed the ADA's association discrimination provision
outside of the Tenth Circuit. See Oliveras-Sifre, 214 F.3d at
26 (favorably citing certain requirements of the Den Hartog
prima facie case); Ennis v. National Ass 'n ofBus. and Educ.
Radio, Inc., 53 F.3d 55, 58-59 (4th Cir. 1995) (preceding
Den Hartog but similarly requiring that the plaintiff present
"some other affirmative evidence that disability was a
determining factor in the employer's decision" as part of the
fourth prong of the prima facie case); Wascura v. City of
South Miami, 257 F.3d 1238, 1242 (11th Cir. 2001)
(favorably citing adoption of Den Hartog standard by
Eleventh Circuit in Hilburn v. Murata Electronics North
America, Inc., 181 F.3d 1220,1230-31 (11th Cir. 1999)).

Petitioner (at 14) cites several cases-in addition to Den
Hartog-in arguing that a split exists among the lower courts
regarding the proper interpretation of the ADA's association
discrimination provision. Oliveras-Sifre and Hilburn, as set
forth above, and Beck v. Dahn Corp., No. 96-1538, 1998
U.S. App. LEXIS 9709, at * 8 (10th Cir. May 12, 1998),
however, follow the analysis of Den Hartog, which as noted,
was effectively endorsed by the Seventh Circuit. The
remaining cases, however, discuss-and apply-other
holdings and dicta of Den Hartog and thus are not relevant
here. See Salley v. Circuit City Stores, Inc., 160 F.3d 977,
981 (3rd Cir. 1998) (relying on Den Hartog's discussion of
the accommodation obligations of an employer to an
employee who is addicted to drugs or alcohol); Rizzo v.
Children's World Learning Centers, Inc., 213 F.3d 209,
212-13 n.2 (5th Cir. 2000) (citing Den Hartog's requirement
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that whether a disabled individual is a direct threat is an
affinnative defense on which the defendant ordinarily has
the burden of proof); EEOC v. Prevo's Family Market, Inc.,
135 F.3d 1089, 1102 (6th Cir. 1998) (citing Den Hartog in
dissenting opinion for the proposition that an independent
medical examination is not required when available objective
evidence as to whether a disabled individual constitutes a
"direct threat" in the workplace is clear); Humphrey v.
Memorial Hospitals Ass 'n, 239 F.3d 1128, 1139-40 (9th Cir.
2001) (citing Den Hartog for the proposition that conduct
resulting from a disability generally is considered to be part
of the disability rather than a separate basis for tennination).

Based on the foregoing, Petitioner's argument that the
circuit court below somehow deviated from the legal
principles relied upon by the Den Hartog court of appeals or
other courts of appeals interpreting the ADA's association
discrimination provision is wrong. The Seventh Circuit
relied on the same Interpretive Guidance cited by the Den
Hartog court to clarify what type of evidence must be
marshaled by a plaintiff attempting to prove association
discrimination under the ADA. It similarly cited the Den
Hartog test as "sound" and did not in any way place itself in
conflict with the consistent interpretations of other courts of
appeals addressing this very issue. There simply is no
unsettled question of law implicated by the decision below to
be addressed by this Court. See Bunting v. Mellen, 124 S.Ct.
1750, 1752 (2004) (the absence of a direct conflict among
the circuits supports the denial of a petition for writ of
certiorari). The courts of appeals have been consistent in
their interpretations of the ADA's association discrimination
provision. Accordingly, this case presents no circuit split or
other compelling reason justifying review by this Court.

CONCLUSION

The petition for writ of certiorari should be denied.

Respectfully submitted,
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