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penalties, see Nat’l City Bank, 463 F.3d at 328 n.1, and
Georgia’s Fair Lending Act (“GFLA”), Ga. Code Ann. §§ 7-
6A-1 et seq. (2002), setting interest rates, fees, and credit
terms would impose significant compliance costs. See
Preemption Determination and Order, 68 Fed. Reg. 46,264-
02 (Aug. 5, 2003).

Until recently, NCB dedicated a staff of approximately
sixty-two full-time employees solely to ensuring that its
operating subsidiaries were in compliance with all the
different state and local lending laws. And NCB is not alone.
When California enacted a law mandating a minimum
payment warning for credit cards, six other national banks
estimated that together they would have to spend $44 million
to come into and maintain compliance in the first year alone.
See 69 Fed. Reg. at 1,908 n.24. And when anti-predatory
lending laws were enacted in the District of Columbia.
Georgia, Pennsylvania, and New York. one national bank
estimated that it would need 250 programming days to bring
just one of several computer systems into compliance with
these laws. See id.

Each time another state enters the regulatory fray, national
‘banks and their operating subsidiaries incur a new set of
compliance costs. On top of these ongoing costs are those
associated with responding to the specific requests of
regulators in various states for varying information.
Ultimately all these costs affect the price at which mortgages
and other financial products can be provided to consumers.

B. Subjecting National Banks And Operating
Subsidiaries To State And Local Authority Limits
The Products Available To Consumers

State attempts to assert visitorial authority impose
additional harm by limiting the products that operating
subsidiaries can offer consumers. The MMLL, for example,
limited prepayment penalties that NCB, First Franklin, and
NCMC could charge on adjustable rate mortgage loans. See
Nat'l City Bank, 463 F.3d at 328 & n.1. Prohibited from
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including  prepayment penalties, NCB’s operating
subsidiaries could not continue to offer these loans without
threatening their own and NCB’s safety and soundness, thus
withdrawing from consumers this highly popular form of
mortgage which made home ownership more widely
available.

Similarly, the GFLA’s array of requirements, including its
imposition of liability on the assignees of loans, severely
limited the secondary market for residential mortgage loans
made by NCB and its operating subsidiaries, making it
highly difficult for the bank and its operating subsidiaries to
continue providing these products to consumers. See, e.g.,
68 Fed. Reg. at 46,279 n.92. Rating services like Standard &
Poors and Moody’s Investor Services refused to rate
securities that included these loans, and refused to include
these loans in rated structured financial transactions. Other
investors simply stopped buying the loans. See, e.g.,
Preemption Letter, 68 Fed. Reg. 8,959-02, 8,963 (Feb. 26,
2003). These acts seriously limited the ability of NCB and
its operating subsidiaries to assign loans, thereby limiting
their ability to respond to consumer need with appropriate
banking products. If national banks cannot assign loans,
“banks will be required hold [them] to maturity ... [and]
hold capital against the full amount of the [] loans,” making
fewer other products available. 68 Fed. Reg. at 46,278 n.90.

The costs of state and local regulation and visitation of
national banks and their operating subsidiaries are, in sum,
considerable. With respect to the substantive limitations that
states seek to impose on operating subsidiaries, see Brief of
AARP as Amicus Curiae In Support of Petitioner, at 5
(“AARP Brief™), the decision of states to enact and enforce
such laws are made without consideration of the possible
effect on bank safety and soundness nor on the costs of
eliminating nationwide uniformity of law, both overriding
concerns of the National Bank Act. And the cost of state
action brings with it marginal if any benefit for consumers.
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Significantly, far from showing “little interest in ensuring
fairness to consumers,” as is claimed, AARP Brief at 3, the
OCC subjects NCB as well as other national banks and their
operating subsidiaries, to exacting and continuous oversight
and enforcement of the law, including—consistent with the
congressional mandate—consumer protection laws. See
supra at 12-13. The OCC'’s intensive supervision of national
banks and their operating subsidiaries also provides the
unique ability to detect and root out any potential problems
before they take root, and so provides another assurance of
bank safety and soundness. Federal law and enforcement
leaves no vacuum of enforcement, protection, or oversight,
whether as to the national banks or their operating
subsidiaries. As a result, permitting states to exercise their
own visitorial authority over operating subsidiaries would
provide no added benefit, consumer or otherwise, nor would
it otherwise enhance the substantial protections already in
place.

CONCLUSION

For the foregoing reasons, the decision below should be
affirmed.
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