






45

federal suits by as much as would a procedural default
sanction, the exhaustion requirement is hardly "meaningless"
without procedural default.

Indeed, the absence of a procedural default sanction may
spur grievance systems to resolve more claims on the merits,
because the absence of such a sanction would remove the
incentive for jail and prison officials to reject claims on
procedural grounds as a way of keeping inmates out of court.

Conversely, relying on jail and prison grievance systems
as a basis for procedural defaults may have the perverse
effect of involving the federal courts in scrutinizing the
adequacy of procedural rules to bar § 1983 actions. See, e.g.,
Robertson v. Wegmann, 436 U.S. 584 (1978). This would
run contrary to Congress' goal in the PLRA of reducing
federal oversight of state prisons.

Finally, the argument that Congress cannot rationally have
chosen to require invocation of state remedies without
providing for procedural default is rebutted by other schemes
following exactly that pattern. First, for many years the
habeas exhaustion requirement was not accompanied by a
procedural default rule; under Fay v. Noia, only a "deliberate
bypass" of state remedies barred a claim from federal court.
Although that circumstance changed with the creation of the
modem procedural default doctrine in Wainwright v. Sykes in
1977, the Court's prior rule precludes any argument that
requiring exhaustion without a procedural default rule is
inherently irrational.

Even closer to the PLRA exhaustion requirement are the
schemes at issue in Oscar Mayer and Commercial Office
Products. In those cases, as under the PLRA, the statutory
scheme required invoking a state administrative remedy to
give the agency a non-binding "opportunity to settle the
grievances of ... claimants in a voluntary and localized
manner so that the grievants thereafter have no need or
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desire for independent federal relief." Oscar Mayer, 441
U.S. at 761. The findings of the state agency, as here, had no
effect in federal court; the federal suit proceeded de novo. In
both cases, this Court determined that Congress, despite
requiring invocation of state remedies, did not intend that
command to be enforced through a procedural default rule,
stressing that (as here) the claimants were laymen without
the aid of attorneys, and the relevant statutes "contained no
express requirement of timely state filing." Commercial
Office Prods., 486 U.S. at 123; see Oscar Mayer, 441 U.S. at
761-64. And the Court expressly rejected the argument that it
would be irrational for Congress to require invocation of
state remedies without a default sanction to ensure that they
were invoked in a timely and proper fashion./d. at 764.

To be sure, the statutes at issue did not use the word
"exhaustion," but the substance of what they required is far
more similar to what PLRA exhaustion requires than are
typical federal administrative schemes. See supra n.14. And
they show beyond doubt that Congress did not believe the
requirement to invoke state remedies would be
"meaningless" in the absence of a procedural default rule.

POINT IV

PETITIONERS' REQUEST THAT THIS COURT
CRAFT A FORFEITURE RULE BY "AN~LOGY" TO

HABEAS CASES IS MISCONCEIVED

Petitioners also err in inviting this Court to create a judge­
made procedural default doctrine by "analogy" to the judge­
made default doctrine in habeas cases. Pet. Br. 26. This
argument is doubly misconceived, because this Court's
power to create that doctrine in habeas stems from an
equitable discretion that it lacks here, and because the
reasons for the habeas rule are overwhelmingly absent here.
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Unlike most circumstances, in which federal courts have a
"virtually unflagging obligation" to exercise the jurisdiction
granted them, Colo. River Water Conservation Dist. v.
United States, 424 U.S. 800, 817 (1976), in habeas this Court
has an "equitable discretion" to craft the scope of the historic
writ, including the discretion to create "gateway[s] through
which a habeas petitioner must pass before proceeding to the
merits of a constitutional claim." Withrow v. Williams, 507
U.S. 680, 718 (1993) (Scalia, J., concurring in part and
dissenting in part) (internal quotation marks omitted); see
also, e.g., id. at 716 (equitable discretion is "evident from the
[statutory] text provid(ing] that writs of habeas corpus
'may be granted' and enjoin[ing] the court to 'dispose of
the matter as law and justice require"') (quoting 28 U.S.C.
§§ 2241 (a), 2243); Noia, 372 U.S. at 438 ("[H]abeas corpus
has traditionally been regarded as governed by equitable
principles.").26 It is this equitable discretion that justifies this
Court's creation of the procedural default doctrine and other
"gateway" doctrines that, for various reasons of policy, limit
the otherwise-sweeping grant of· habeas jurisdiction.
Withrow, 507 U.S. at 715-18 (opinion of Scalia, J.) (citing
Fay v. Noia and Wainwright v. Sykes); see also Dretke v.
Haley, 541 U.S. 386, 392 (2004) (procedural default doctrine
is a "body of equitable principles" and is "prudential").

26 This discretion is supported by the status of habeas corpus as a writ
long shaped by the courts; the recognition of the writ in the Constitution;
the language of the habeas corpus statutes; and Congress' recognition of
the courts' historic role in defining the writ's boundaries. Cf. Daniels v.
Allen, 344 U.S. 443. 500 (1953) (Frankfurter, 1.) ("By giving the federal
courts [habeas corpus] jurisdiction, Congress has imbedded into federal
legislation the historic function of habeas corpus adapted to reaching an
enlarged area of claims.").
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There is no similar authority here to craft a freestanding
judge-made doctrine. In the absence of habeas-like
"equitable discretion," this Court's unwillingness to
"engraft[ing a] policy choice onto [a] statute," Landano, 508
U.S. at 181, or "enlarg[ing)" a statute, Lamie, 540 U.S. at
538, is fully applicable. Indeed, the judge-made rule
petitioners request is particularly inappropriate in that it
would permanently bar from federal court cases over which
Congress has conferred jurisdiction. See Col. River, 424 U.S.
at 817 ("virtually unflagging obligation" to exercise
jurisdiction in such cases); Cohens v. Virginia, 19 U.S. (6
Wheat.) 264, 404 (1821) ("no ... right to decline the
exercise of jurisdiction which is given").

In any event, even if the Court did have authority to create a
procedural default doctrine not required by § 1997e, the primary
basis for the doctrine in habeas is inapplicable here. The doctrine
derives from the fact that a habeas petitioo--unlike an inmate's
§ 1983 action-is a collateral attack on the prior state-court pr<r
ceeding, and it is the state proceeding that is supposed to be "the
'main event,' ... rather than a 'tryout on the road' for what will
later be the determinative federal habeas hearing." Sykes, 433
U.S. at 90. Specifically, the doctrine:

"has its ... basis in the 'adequate and independ­
ent state ground' doctrine".... [which] provides
that federal courts "will not consider an issue of
federal law on direct review from a judgment of a
state court if that judgment rests on a state-law
ground that is both independent of the merits of
the federal claim and an adequate basis for the
court's decision."

Franklin v. Johnson, 290 F.3d 1223, 1230 (9th Cir. 2(02) (quot­
ing Harris v. Reed, 489 U.S. 255, 260 (1989)); see Lee v. Kemna,
534 U.S. 362, 375 (2002).



49

The procedural default doctrine thus helps to ensure that it
is the state trial and not the subsequent habeas proceeding
that is the "main event:' Sykes, 433 U.S. at 90, and is a
necessary counterpart to the adequate and independent state
ground doctrine, to avoid the anomaly that "a federal district
court or court of appeals would be able to review claims that
[this Court] would have been unable to consider on direct
review." Lambrix v. Singletary, 520 U.S. 518, 523 (1997)
(citing Coleman, 501 U.S. at 730-31).

None of these considerations applies here. A prison
grievance process that must be exhausted clearly is not the
"main event"; indeed, any administrative decision has no
effect on the subsequent § 1983 suit. Likewise, there is no
concern about reviewing a judgment resting on an adequate
and independent state ground. This is critical, as that concept
provides the foundation for the procedural default doctrine,
see Sykes, 433 U.S. at 81-82; see also, e.g., Edwards, 529
U.S. at 452-53 (refening to procedural default as "'the
independent and adequate state ground doctrine''') (quoting
Coleman, 501 U.S. at 732).27

Conversely, sanctioning an inmate litigant with default creates
a greater unfairness here than in habeas cases. In habeas, the

27 Petitioners argue that under Preiser v. Rodriguez. 41 I U.S. 475
(1973), federal-state comity is as important in the prison context as it is
in habeas cases. However, the basis of the procedural default doctrine is
not simple comity; it is that a default is an independent and adequate state
ground that precludes federal review on direct appeal and must be
equally preclusive in habeas cases-reasoning inapplicable here. Preiser,
moreover, addressed only the particular category of prisoner claims
challenging the fact or duration of imprisonment, which "fell squarely
within the traditional purpose of federal habeas corpus." [d. at 492 n.1 O.
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prisoner is not losing his primary opportunity to vindicate his
rights, because he has already had a full and fair opportunity to
assert those rights in the "main event": his state trial. Under the
PLRA, the federal claim being defaulted is the main event, and is
the prisoner's only opportunity to vindicate his federal rights.

Moreover, the basis for the default is different. Procedural
rules in state courts presumptively provide defendants a fair op­
portunity to assert their rights, the defendants are often repre­
sented by counsel, and the rules are governed by precedent and
applied by disinterested judges. By contrast, there is no assurance
that grievance procedures comply with basic principles of fair­
ness, they are not governed by established txxlies of law, and
they are applied by jail and prison employees who, at best, are
not judges, and at worst may have an interest in applying the
rules in a way that causes inmates to forfeit their federal claims.

In sum, even if this Court had the authority to create an extra­
statutory procedural default doctrine here, the analogy to habeas
provides no basis for creating one.

CONCLUSION

The judgment of the court of appeals should be affinned.
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