





As a result, at Plaintiff’s behest, the court allowed a jury of six people to reject the

following host of legislative determinations and implement its own policy even though it is not

the court’s “place to substitute for the will of the Legislature [our] own ideas as to justice,

expediency, or policy of the law.” Barrett v. Barrett, 894 A.2d 891, 898 (R.L 2006) (internal

quotation marks omitted; brackets in original).

What The General Assembly Requires

What Happened

Property owners have legal responsibility
for lead pigments in their properties and are
financially responsible for preventing and
abating lead hazards. § 23-24.6-4{17).

The legal onus has shifted from property
owners to certain out-of-State former
manufacturers of lead pigments.

Some properties are excluded from the
scope of some lead laws. § 42-128.1-8.

The statutory limitations were not accounted
for, allowing the jury to find conditions
authorized by law to constitute part of the
nuisance,

Property owners have insurance and
financial incentives to make the lead in their
properties safe. § 42-128.1-9.

Property owners have an incentive to let
properties deteriorate and lead hazards to
develop in order to take advantage of the
proposed Defendant-funded remodeling
program,

Lead-safe standard: lead paints are not a
hazard if pigments are rendered safe.
§ 23-24.6-26; 14 AC 13-4.2(d)(3).

The existing lead-safe standard was not
accounted for, allowing the jury to substitute its
Judgment for the legislature’s determination.

The Attorney General must plead the
specific place he alleges is a nuisance in any
public nuisance action. § 10-1-1.

The Attorney General can maintain a public
nuisance action against the “cumulative
presence” of lead pigments without identifying
a single place where lead pigments are present.

Rights of action against manufacturers of
products used in the construction of
improvements to realty extinguish after ten
years. § 9-1-29.

Manufacturers of lead pigments used in paint
that was incorporated into realty can be sued
more than 30 years after the paint was
incorporated into the home.

Product manufacturers shall not be liable in
tort 1f the alleged injury was substantially
caused by a purchaser’s failure to maintain
their product. § 9-1-32.

Manufacturers of lead pigments can be held
liable for injuries that arise only where the paint
containing their products has been allowed by
property owners to deteriorate.
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3. The trial court’s consideration of a statewide policy, rather than a
specific case, usurped the legislative function.

Apart from battling the Legislature, the trial court violated separation of powers
principles by deciding a generalized statewide policy question, rather than a specific case or
controversy. The trial court did not address, in the traditional judicial fashion, a specific instance
of harm purportedly caused by lead and then determine liability and a remedy for that particular
instance of harm. See, e.g., Pine v. Kalign, 723 A.2d 804 (R.1. 1998) (resolving nuisance action
against a particular property owner). This suit addresses lead pigments across the State in a
“cumulative” fashion and, as a result, decides a statewide health issue in the abstract as a policy
matter-—a point borne out by Plaintiff’s “abatement plan,” which reads like a set of complex
administrative regulations. See generally A. 5693-5713 (Attorney General’s Abatement Plan at
105-25). Like the recent wave of dismissed public nuisance actions against utility companies
and auto manufacturers seeking to abate global wz.u'ming, this case implicates so many areas of
policy that it “reveals the transcendently legislative nature of this litigation.” Connecticut v. Am.
Elec. Power Co., 406 F. Supp. 2d 265, 272 (S.D.N.Y. 2005); see also People of State of Cal. v.
Gen. Motors Corp., No. C06-05755 MJJ, 2007 WL 2726871, at *6, *13 (N.D. Cal. Sept. 17,
2007) (dismissing nuisance action for global warming on the ground that the suit could not be
adjudicated “without making an initial policy determination of a kind clearly for nonjudicial
discretion”).

Without question, “the declaration or establishment of policy is the exclusive prerogative
of the legislature.” Indep. Beer Distribs. Ass'n v. Liquor Control Hearing Bd., 180 A.2d 805,
808 (R.I. 1962); see also State v. Beechum, 933 A.2d 687, 689 (R.1. 2007) (explaining that the
constitutional requirement of justiciability means that courts have “limited judicial power” and

cannot “issue advisory opinions or rule on abstract questions”) (internal quotation marks
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omitted). Resolving specific controversies is the role of the judiciary. See State v. Beechum, 933
A.2d 687 (R.I. 2007) (explaining that the constitutional requirement of justiciability means that
courts have “limited judicial power” and cannot “issue advisory opinions or rule on abstract
questions”) {internal quotation marks and citation omitted). As this Court explained in this case,
while “there is no express language in the Rhode Island [C]lonstitution which confines the
exercise of [the Rhode Island Court’s] judicial power to actual cases and controversies,” the
Court “has recognized this functional limitation to judicial review as a logical underpinning of
judicial power.” State v. Lead Industries Ass'n, Inc., 898 A.2d 1234, 1239 (R.1. 2006); see also
id. (“[O]ur whole idea of judicial power is, the power of the [courts] to apply the [laws] to the
decision of those cases and controversies.”). Put quite simply, the legislature and expert
agencies act on complex, statewide public health questions. Courts are for specific cases and
controversies.

4. The trial court’s abatement program threatens further separation of
powers violations.

The trial court’s failure to defer to the General Assembly’s numerous policy judgments
impacting this case will be m.ade all the worse if the court puts in place a statewide abatement
program, as Plaintiff proposes. The comllrt would then affirmatively assume legislative and
regulatory functions on a statewide basis; this would be a classic example of regulation by
litigation. The trial court has no authority to implement what is for all intents and purposes a
regulatory scheme and has no authority to transform special masters into a mini-agency making
and implementing statewide public health policy. See Town of East Greenwich v. O Neil, 617
A.2d 104, 112-13 (R.I. 1992) (describing creation of agency to oversee complex statewide policy

as a delegation of the legislative function).

-21 -



As the trial court once admitted, a court is not an effective forum for the creation and
administration of statewide lead policy. A. 286 (2005 R.1. Super. LEXIS 55, at *7 (Apr. 25,
2005)) (“The Court does not believe that in connection with relief, if any ultimately to be granted
in the nature of equitable remedies in this case, that it should serve as or is equipped to serve as a
super administrative agency of government.”). The degree of expertise needed to discem lead
hazards and appropriate prevention methods, the potentially huge financial and environmental
consequences of abatement, and the potential disruption of property owners and tenants
demonstrate that the courts are not the proper body to resolve the question posed here. Rather, to
the extent that prevention of lead hazards needs to be addressed anew, governmental agencies
with expertise, acting pursuant to legislative programs and following.public processes in which
all interested parties have notice and an opportunity to participate, provide the most rational,
efficient, and comprehensive system. Agencies possess more resources and, by definition, have
more in-depth knowledge and technical expertise than judges and juries who lack the necessary
training, expertise, and public accountability to set public health policy surrounding, for example,
the dangers of abatement. See Ferreira, 652 A.2d at 968 (“It is abundantly clear that greater
legislative resources and the opportunity for broad public input would more readily enable the
Legislature to fashion an appropriate remedy to deal with the scope and severity of this
problem.”).

In addition, if allowed to continue, this suit will cause the trial court to seize the
fundamentally legislative power of the purse by ordering Defendants to fund, under the court’s
auspices, statewide public health policy concerning abatement. This Court has made clear that
only the Rhode Island legislature “holds the purse, and, under our constitution, appoints as well

as pays.” G. & D. Taylor & Co. v. Place, 4 R.1. 324, 354 (1856); see also In re Opinion to
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. .

Governor, 178 A. 433,453 (R.1. 1935) (holding that only “the Legislature under the existing
government has the power over the purse strings™). Indeed, state law prohibits what the Attorney
General plans to do here, as state appropriations legislation bars any agency from *“establish[ing]
new programs, or expand[ing] existing programs, including any program involving nonstate
monies, beyond the scope of those already established, recognized, and appropriated for by the
general assembly until the program and the availability of money is submitted by the agency to
the budget officer for recommendation to the general assembly.” R.I. Gen. Laws § 35-4-22.1(a).
The Attorney General’s effort to create new programs through the judiciary, wrongly allowed by
the trial court, flies in the face of that statutory mandate.

To the extent this Court has any doubt about the hijacking of the legislative authority that
has occurred as a result of the proceedings below, it need only look to what has happened in the
wake of DuPont’s settlement with the Attorney General. In June 2005, the Attorney General
settled this same dispute with the DuPont de Nemours Company, as part of which DuPont agreed
to fund the abatement of lead from 600 Rhode Island homes, educate Rhode Islanders about lead
hazards, and make certain payments. What happened to the money? Was DOH given the money
to use to implement the LPPA? No. The Attorney General, who sued in the name of the State,
did not deposit the funds in the State Treasury. Rather, a $1 million contribution was made to his
alma mater, and another $2.5 million was sent to satisfy a pledge his contingency fee counsel
made to the Brigham and Women’s Hospital in Boston, a contribution that even the former
Attorney General admitted has no connection to Rhode Island lead paint issues and provides no
benefit to Rhode Island citizens. See A. 6010-6011 (July 28, 2005 E-mail); A. 6031 (1/06/06
Lynch Dep. at 127). In addition, with no apparent legislative authorization, the Attorney General

has convened his own “Advisory Commission on Lead Paint” to determine which homes to abate,
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how to abate them, and generally how to spend the money and has begun dispensing funds in
“partnership” with a newly created “Healthy Kids Collaborative,” also apparently outside the
legislative purview. See A. 6037-6049 (Attorney General Patrick C. Lynch, Advisory
Commission on Lead: Proposed Remediation Program (Sept. 14, 2006)).

This, in and of itself, is offensive to basic principles of separation of powers. Because
this money was obtained in an action in the name of the State, the DuPont funds belong to the
State itself, not the Attorney General, and should have been submitted to the State Treasurer and
placed in the General Assembly’s General Fund. See R.I. Gen. Laws § 35-4-2 (“All revenue of
the state of whatever character shall be paid into the hands of the general treasurer and credited
to the general funds of the state, except in such cases as the general assembly may by law
specifically allocate to a special fund.”); see also A. 6033 (01/06/06 Iynch Dep. at 140)
(admitting that it is “[cJorrect” that “[t]ypically, settlements negotiated and received by the State
that involve payments to the State have to go into State coffers”). The General Assembly could
then appropriate those funds for use in existing programs. Instead, the Attomey General is using
the funds to create yet a third abatement program, which may collide with the General
Assembly’s and trial court’s administrative regimes.

In all events, the U.S. Constitution bars the trial court’s self-funded abatement policy.
This judicial foray into legislative policy is, according to the Attorney General, to be funded by a
handful of out-of-State defendants, even though it is undisputed that there have been thousands
of manufacturers and mixers of lead-pigment based paints in the State of Rhode Island. See
A. 4639-4641 (104:5947-5949). The Rhode Island legislature would be constitutionally
prohibited from funding the LPPA in this manner—through a tax on select, foreign corporations

only. See, e.g., Fulton Corp. v. Faulkner, 516 U.S. 325 (1996) (holding that state tax scheme
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requiring shareholders in out-of-State corporations to pay tax on a higher percentage of share
value than shareholders of corporations operating solely within the State facially discriminated in
violation of the Commerce Clause). “The paradigmatic . . . law discriminating against interstate
commerce is the protective [import] tariff or customs duty, which taxes goods imported from

kkl

other States, but does not tax similar products produced in State.” West Lynn Creamery, Inc. v.
Healy, 512 U.S. 186, 193 (1994). When an Attorney General urges courts to seize the legislative
function and act in a manner constitutionally forbidden to the legislature, the constitutional harm
cannot be avoided by labeling the forbidden act a judicial one; selective and discriminatory taxes
used to fund statewide public health policy initiatives are unconstitutional whether labeled a
custom, a duty, or an “equitable remedy.” See Camps Newfound/Owatonna, Inc. v. Town of
Harrison, Me., 520 U.S. 564, 575 (1997) (holding that a State cannot “avoid the strictures of the

dormant Commerce Clause by the simple device of labeling™).

B. The Trial Court’s Contrary Analysis Is Flawed.

The conflicts between the Attorney General’s complaint and the existing comprehensive
legislative programs and policies were evident from the start. The trial court, however,
erroneously rejected Defendants’ Motion to Dismiss on separation of powers grounds and these
same arguments in their post-trial motion, by misconstruing the proper test under the doctrine.
The trial court held that this lawsuit does not usurp the legislative prerogative because the LPPA
“do[es] not authorize the existence of the claimed public nuisance.” A. 388 {2007 R.1. Super.
LEXIS 32, at *96 (Feb. 26, 2007)) (“Rule 50/59 Op.”) {internal quotation and citation ominedj;
see also A. 221 (2001 R.1 Super. LEXIS 37, at *15 (Apr. 2, 2001)) {(“[T]he absence of express
authorization in the statute does not constitute a separation of powers bar”). But, the LPPA does
permit the continued presence of intact lead paint, and it also recognizes the prior “approved use”

of lead paint in Rhode Island. See § 23-24.6-2(7). In addition, this Court has never held that the
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legislature must expressly prohibit particular claims in order to preclude judicial resolution of
them; rather, courts are prohibited from undermining a legislative scheme, especially one that is
called “comprehensive.” See, e.g., Kalian, 408 A.2d at 609 (recognizing that where invasion-of-
privacy statute was silent on the existence of a false-light claim, the silence showed a deliberate
exclusion that denied the existence of the claim); Hurley v. Motor Coach Indus., Inc., 222 F.3d
377, 381 (7th Cir. 2000) (holding that a “conflict” between state common law and existing
legislation is present when the common law is alleged to preclude a “choice” of conduct
preserved under the legistative scheme). Where, as here, the legistature has designed a
“comprehensive system” to address an issue, the court cannot disrupt that scheme through the
common law, which this suit undoubtedly does. See Geier v. American Honda Motor Co., 529
U.S. 861, 870 (2000) (federal statute preempted inconsistent common-law actions even though
statute contained an express savings clause); American Tel. & Tel. Co. v. Central Office Tel., Inc.,
524 U.S. 214, 227-28 (1998) (same). '

In setting aside the separation of powers doctrine, the trial court also wrongly relied on
the LPPA’s savings clause, which states: “The provisions of this chapter shall be liberally
construed and shall be held to be in addition to, and not in substitution for or a limitation of, the
provisions of any other law.” R.I. Gen. Laws § 23-24.6-25. In its view, the savings clause
authorized this suit. But, the LPPA’s savings clause cannot be interpreted to authorize this
aggregative action, because this action rejects the LPPA and the General Assembly’s policy
choices and usurps the fiscal and regulatory authority est.';lblished in the LPPA. To read the
LPPA’s savings clause to authorize this particular action would void the Act’s substantive

provisions in violation of the black-letter interpretive principle that a statute cannot be read to
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“imput[e] to it a self-defeating, if not disingenuous purpose.” Dalia v. United States, 441 U.S.
238, 255 (1979) (intemal quotation marks and citation omitted).

In addition, this Court interpreted the LPPA’s savings clause differently in Lynch v.
Conley, 853 A.2d 1212 (R.1. 2004). In that casé, the Attorney General tried to bring a claim
under the Deceptive Trade Practices Act (“DTPA”) against Conley for his sale of residential
property without disclosing the presence of lead paint. This Court held that the DTPA did not
provide a cause of action, despite the LPPA’s savings clause, because “[t]he sale of residential
property in violation of the Lead Poisoning Prevention Act is prohibited conduct and is explicitly
regulated by the Department of Health.” Id. at 1216. Likewise, here, the LPPA and DOH
regulate the presence of lead paint, and the savings clause does not allow for other claims that
conflict with the regulatory scheme.

Finally, the phrase “provisions of any other law” in the savings clause is best read as
réferring to legislative enactments, not judicial innovations yet to be announced. In Bandoni,
this Court considered whether the Victims” Rights Amendment to the Rhode [sland Constitution
created a cause of action for damages based on a state or municipal officer’s failure to notify a
crime victim of his or her rights. See Bandoni v. State, 715 A.2d 580, 585-96 (R.1. 1998)
(analyzing R.1. Const. art. I, § 23). Based in part on the amendment’s language entitling victims
to “receive such other compensation as the state may provide,” id. at 591 (emphasis added), the
Court reasoned that the provision precluded crime victims from recovering compensation that
was not authorized i)y implementing legislation. /d. The Court quoted from and cited
approvingly the decisions of two other courts characterizing the related phrase “ ‘as provided by
law’ . . . ‘as a direction to the legis/ature to enact implementing legislation.”” ld. (quoting State

v. Rodrigues, 629 P.2d 1111, 1114 (Haw. 1981) (emphasis added), and citing Wann v.
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Reorganized Sch. of Dist. No. 6 of St. Francois County, 293 S.W.2d 408, 411 (Mo. 1956)).
Many other courts have reached similar results.® Because the statute here refers to “the
provisions of any other law,” it would be unnatural to read it as addressing court-made law.
Statutes have provisions. Court decisions do not. Black’s Law Dictionary 1262 (8th ed. 2004)
(defining “provision” as a “clause in a statute, contract, or other legal instrument™). Thus, for a
multitude of independent reasons, the separation of powers doctrine and principle of judicial
deference to the legislature mandate dismissal of this suit.

II. THIS SUIT IS BARRED BY THE STATUTE OF REPOSE, STATUTORY

PLEADING REQUIREMENTS, AND COMMON LAW STANDING
REQUIREMENTS.

The trial court’s rejection of several statutes that have the effect of barring this suit is a
disregard of the legislative prerogative sufficient to implicate the separation of powers doctrine.
But more, these statutes independently serve to bar this cause of action. To allow this action to

continue would thus require either an impermissible judicial re-writing of those statutes or an

8 See, e.g., People v. Perks, 672 N.W.2d 902, 906 (Mich. Ct. App. 2003) (“[T]he phrase
‘as provided by law’ . . . clearly vested the Legislature with authority to define the scope of the
right”); People ex rel. Devine v. Murphy, 693 N.E.2d 349, 353 (1ll. 1998) (“The phrase ‘as
provided by law’ is used ‘[w]hen our constitution intends that the legislature is to act in
governing the activities of the court.”””) (quoting People v. Joseph, 495 N.E.2d 501, 504 (Iil.
1986))); Bd. of Elementary & Secondary Educ. v. Nix, 347 So. 2d 147, 151 (La. 1997)
(interpreting phrase “as provided by law” to mean “provided by legislation™); McAvoy v. H. B.
Sherman Co., 258 N.W.2d 414, 425 (Mich. 1977) (“The phrase ‘as provided by law’ clearly
vest[ed] the Legislature with the authority to exert substantial control over the mechanics of how
administrative decisions are appealed.”); Clark v. State, 873 S0.2d 32, 36 (La. Ct. App. 2004)
(interpreting phrase “as provided by /aw” to mean “provided by legislation™); Fleming Cos., Inc.
v. Hamilton, 945 P.2d 588, 592 (Or. Ct. App. 1997) ¢(holding that “as provided by law” referred
to specific attorney fees statute and not to attorney fees provided by contract); Dep 't of Transp. v.
Carriage Hills Kennels, 627 N.E.2d 303, 306 (Ill. App. Ct. 1993) (holding that attorney fees
were not portion of just compensation “as provided by law” because Illinois statutory law did not
include attorney fees in “just compensation”); Greenfield Constr. Co., Inc. v. Mich. Dep't of
State Highways, 227 N.W.2d 223, 227 (Mich. Ct. App. 1975) (holding that statute fell within
phrase “as provided by law™); Douglas v. Foley, 36 N.Y.S8.2d 657, 660 (N.Y. Sup. Ct. 1942)
(stating that the phrase “‘or any other law’ . . . standing alone would certainly have reference
merely to acts of the Legislature™).
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unconstitutional disregard of them. See Elder v. Elder, 120 A.2d 815, 820 (R.1. 1956) (observing
that the courts are not “entitled to write into the statute certain provisions of policy which the
legislature might have provided but has seen fit to omit . . . . If a change in that respect is
desirable, it is for the legislature and not for the court”). “[I]t is not the Supreme Court’s
function to rewrite or amend statutes that the General Assembly enacted.” Furia v. Furia, 638
A.2d 548, 552 (R.1. 1994); see also State v. Oliveira, 882 A.2d 1097, 1117 (R.1. 2005) (“[T]his
Court is bound by the Legislature’s choice . . . . Unfortunately, neither the trial justice nor this
court has any authority to supplement or to amend a statute enacted by the General Assembly.”)
(internal quotation marks and citation omitted).

A. The Trial Court Erred As A Matter Of Law In Failing To Dismiss This Suit
Under The Statute Of Repose.

1. The statute of repose bars actions based on materials incorporated in
realty after ten years have elapsed.

First and foremost, the statute of repose bars this action. Under it, tort law actions against
material suppliers and improvers to realty extinguish ten years after the improvement:

No action (including arbitration proceedings}) in tort to recover
damages shall be brought against any architect or professional
engineer who designed, planned, or supervised to any extent the
construction of improvements to real property, or against any
contractor or subcontractor who constructed the improvements to
real property, or material suppliers who furnished materials for
the construction of the improvements, on account of any
deficiency in the design, planning, supervision, or observation of
construction or construction of any such improvements or in the
materials furnished for the improvements:

(1} For injury to property, real or personal, arising out of any such
deficiency;

(2) For injury to the person or for wrongful death arising out of any
such deficiency; or

(3) For contribution or indemnity for damages sustained on
account of any injury mentioned in subdivisions (1) and (2) hereof

-209.



more than ten (10) years after substantial completion of such

an improvement; provided, however, that this shall not be

construed to extend the time in which actions may otherwise be

brought.under &§ 9-1-13 and 9-1-14.”
§ 9-1-29 (emphasis supplied).

By its terms, the statute shields material suppliers from liability and “provide[s] them
with a reasonable limitation on their greatly expanded potential liability.” Walsh v. Gowing, 494
A.2d 543, 546 (R.1. 1985). In Qualitex, Inc. v. Coventry Realty Corp., 557 A.2d 850 (R.1. 1989),
this Court established that § 9-1-29 “must be read to include manufacturers. Manufacturers, just
like architects, engineers, contractors, and subcontractors, need protection from individuals
whose negligence in maintaining an improvement to real property may cause liability.” /d, at
853.
This Court has also interpreted the phrase “improvéments to real property” as used in

§ 9-1-29 to include “[a] valuable addition made to property (usually real estate) or an
amelioration in its condition, amounting to more than mere repairs or replacement of waste,
costing labor or capital, and intended to enhance its value, beauty, or utility or to adapt it for new
or further purposes.” Desnoyers v. Rhode Island Elevator Co., 571 A.2d 568, 570 (R.1. 1990}
(quoting Black’s Law Dictionary 890 (rev. 4th ed. 1968)). It has found numerous and sundry
items to constitute “improvements to real property,” including (i) a “fire-sprinkler system,” see
id.; (1} a vertical turbine pump, see Allbee v. Crane Co., 644 A.2d 308 (R.I. 1994); (ii1) a freight
elevator, see Desnoyers, 571 A.2d at 570-71; and (iv) the absence of balconies in a college
dormitory, see Leeper v. Hillier Group, Architects Planners, PA, 543 A.2d 258 (R.1. 1988). The

Court has also cited approvingly cases from other jurisdictions holding “heating, refrigeration,

and electrical systems to be improvements to real property.” Qualitex, 557 A.2d at 852.
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In all cases, this Court has adopted an expansive interpretation of § 9-1-29 in light of its
history and intent. As the Court has recognized, the statute contains “no specific, limiting
language or definition of improveinents to real property” and “gives no indication that the
General Assembly intended [ ] a narrow construction.” Walsh, 494 A 2d at 546. “The problem
addressed was a broad exposure to potential liability. The statutory language is broad, and there
seems no reason not to read it as applicable to all those specified in the statute, whether they
build houses, commercial buildings, parking structures, bridges, or anything that can reasonably
be defined as an improvement to real estate.” Id.

In light of § 9-1-29’s language and this Court’s precedents, lead pigments in paints
incorporated into Rhode Island buildings fall within the statute’s scope. Paints are a classic
home improvement: the whole purpose of painting a home is to preserve and enhance its value,
beauty, or utility. At the time the paints were applied, moreover, contractors, builders and
homeowners picked paints containing lead pigments because they .had the greatest durability and
utility. See A. 2693-2694, 2699-2700, 2725-2726 (69:821-822, 827-828, 887-888). They
protect and preserve wood, metal, plaster, and other construction materials; they waterproof and
increase the integrity of the underlying building structure. See A. 2706-2712, 2716 (69:834-840,
848). They decorate, add value and can last for years. Thus, the pigments themselves, as
incorporated in the paint, were a key improvement incorporated into the realty. Given the
function of lead pigments in paints, it would be a bizarre statutory scheme if some wall coverings,
including plaster, wallboard, or clapboard, could comprise an improvement to real p.roperty but
other wall coverings—the pigments in paints on the interior and exterior walls of homes placed

there years ago to preserve and enhance those surfaces—were not.
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Numerous other foreign jurisdictions have held that paint and analogous materials spread
or sprayed in buildings are “improvements” to real property. See, e.g., N.Y. Artcrafis, Inc. v.
Marvin, 215 N.Y.S.2d 788, 789-90 (N.Y. Dist. Ct. 1961) (holding that painting is an
improvement for purposes of state mechanic’s lien statute which grants lien to one who
“performs labor [or] furnishes materials for the improvement of real property . . . .””) (emphasis
added). See also First United Methodist Church v. U.S, Gypsum Co., 882 F.2d 862, 864-65 (4th
Cir. 1989} (plastet); Marino v. Town of Andover, No. 921147C, 1994 .WL 879521, at *3 (Mass.
Super. Ct. Sept. 19, 1994) (carpet glued and sealed to floor); Taliman v. W.R. Grace & Co., 558
N.W.2d 208, 211 (lowa 1997) (spray fireproofing product); Wesley Theological Seminary v. U.S.
Gypsum Co., No. 85-1606, 1988 WL 288978, at *3 (D.D.C. Jan. 5, 1988) (acoustical plaster),
rev'd on other grounds, 876 F.2d 119 (DC Cir. 1989).

It is undisputed that more than ten years have passed since the paints were incorporated
into Rhode Island buildings. ‘This suit is based on “lead products contained in paint and
coatings” that have not been sold for at least 30 years and in particular places where the lead
pigments were likely sold 50 to 100 years ago, or longer. A. 5446 (Second Am. Compl. § 14).
As Plaintiff admitted, the use of lead pigments in paints and coatings for the home “was banned
for residential use in the Unite[d] States in 1978.” A. 5448 (id. § 21). Accordingly, the statute of
repose bars this suit as a matter of law.

2. The trial court erred in holding that lead pigments as used in paint
are not improvements to realty within the statute’s meaning.

The trial court erroneously rejected Defendants’ statute of repose defense on the ground
that, in its view, “[t]he relevant causes of action are not brought against the manufacturing

defendants as manufacturers of paint. Rather, they are brought against the manufacturing

~ defendants in relation to the manufacture of lead. Specifically, all lead products contained in
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paint and coatings.” A. 2374 (41 A:20); see also A. 227 (2001 R.1. Super. LEXIS 37, at *39 (Apr.
2,2001)). According to the trial court, the “statute is not calculated to include lead, an ingredient
in paint, as within the ‘improvement to real property’ language and thereby afford protection to
the manufacturers of such ingredients.” Id. (2001 R.L Super. LEXIS 37, at *39-*40). The
court’s distinction between lead pigments in paint and the paint itself, however, is flawed and
illogical.

The statute of repose makes no distinction between manufacturers of end products used
to improve realty and manufacturers of the components in those products. The statute applies to
all “material suppliers who furnished materials for the construction of the improvements.”
The trial court ignored the term “material suppliers,” which is a broad term encompassing
component suppliers, and ignored the fact that the covered “materials” can be used in the
“construction” of the improvement and need not be the improvement itself. Moreover, this Court
has recognized that “[t]he language of the statute [of repose] was broadly written, and it is clear
that the Legislature intended a broad application.” Qualitex, 557 A.2d at 853. Given its broad
language and the Legislature’s intent, § 9-1-29 must be read to apply to manufacturers of both

finished products that constitute improvements and their components.’

® In any event, Plaintiff’s complaint was contrived and was really about the finished
product, not the components thereof. The products in and on homes presenting a risk of harm
today are lead-based paints. Thus, the LPPA, like its federal counterpart, refers to lead-based
paint. Plaintiff sued a few lead pigment manufacturers to try to evade the statute of repose and
the insuperable problems of proving either product identification or substantial cause given the
reality that over a thousand paint manufacturers, including local Rhode Island manufacturers,
have existed at any given time. Suing lead pigment manufacturers gave the Attorney General a
rationale for not suing the admitted thousand-plus local paint manufacturers. Nevertheless,
contrary to the trial court’s assertion, lead paints became the product at issue at trial, at least they
were the product when the Plaintiff found it convenient. Plaintiff presented extensive evidence
and argument about “lead paint” and invited the jury to “decide whether lead paint in Rhode
Island is a public nuisance.” A. 5125 (118:7764). Plaintiff’s theory of the case was that the jury
was deciding whether to “protect Rhode Island children from the devastating problems caused by
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Reading § 9-1-29 as applying only to manufacturers of finished improvements, and not
also manufacturers of the improvement’s components, would defeat the statute’s purpose, which
is to protect manufacturers from suits by “individuals whose negligence in maintaining an
improvement to real property may cause liability” in the face of the demise of privity rules.
Qualitex, 557 A.2d at 853. 1t would turn this underlying purpose on its head to hold that
component manufacturers that are further from the realty, and thus further from any sort of
privity arrangement, are not covered by the statute of repose while those who are closer to the
improvement fall within its scope. This is especially true in this context: the paint manufacturer
chose which pigment to use in its product, but the pigment maker’s pigment could have gone to a
wide variety of end users, for uses that are still permissible today, such as in paints for highways,
bridges, or military or industrial plants. A. 4621-4622 (104:5929-5930).

Moreover, because product failures are very often defined by a failure of a product’s
component, failing to extend the statute of repose to component manufacturers would create an
exception that would devour the rule of repose. On this ground alone, the trial court’s reading of
§ 9-1-29 should fail. See Qualitex, 557 A.2d at 853 (“Although terms must be given their plain
and ordinary meaning, if a mechanical application of a statutory definition . . . defeats legislative
intent, this court will look beyond mere semantics and give effect to the purpose of the act.”)
(internal quotation marks and alterations omitted).

Another Rhode Island Superior Court has already rejected the lower court’s holding and

concluded that § 9-1-29 “must be read to include installers, manufacturers, and material men

(continved...)

lead paint.” A. 5120-5121 (118:7746-7747). Given the actual content of the trial, the trial court
misconceived Plaintiff’s case in holding that lead pigments, without more, were the products at
issue and should be distinguished from paint for statute of repose purposes.

-34 -



who, like the defendant therein, manufactured the component parts and installed the
improvement.” In re Asbestos Litig., Nos. 01-4147, 99-2703, 2002 R.I. Super. LEXIS 119, at
*18 (R.1. Super. Ct. Sept. 4, 2002) {considering application of the statute of repose to asbestos).
In its view, this Court’s conclusion in Qualitex that the statute “does not expressly exclude
manufacturers or any particular class from its operation” compelled the conclusion that § 9-1-29
does not exclude component manufacturers. /d.

Finally, the key foreign precedent cited approvingly by this Court in Qualitex, 557 A.2d
at 853, supports the proposition that ingredient manufacturers fall within Rhode Island’s statute
of repose. In this cited precedent, J.H. Westerman Co. v, Fireman's Fund Insurance Co., 499
A.2d 116, 121 (D.C. App. 1985), the District of Columbia appellate court held that both a
heating system manufacturer and the manufacturer of component switches in the system fell
within the applicable statute of repose. Id. The court reasoned that “to artificially extract each
component from an improvement to real property and view it in isolation would be an unrealistic
and impractical method of determining what is an improvement to real property. Frequently, as
in this case, an improvement to real property is going to consist of a complex system of
components.” Id. (internal quotation marks omitted). Accord Mullis v. Southern Co. Servs., Inc.,
296 S.E.2d 579, 583-84 (Ga. 1982) (adopting same reasoning and holding in case where “issue
{wa]s whether a component of a system which is definitely an improvement to real property is an
improvement to real property itself”); Cudahy Co. v. Ragnar Benson, Inc., 514 F. Supp. 1212,
1216 (D. Colo. 1981) (holding statute of repose applied to manufacturer of refrigerator system

and component parts).
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3. The trial court further erred in holding the statute of repose
inapplicable due to Plaintiff’s failure to prove damages.

In its post-trial decision denying Defendants’ Rule 50/59 Motion, the trial court
suggested, for the first time in this litigation, anvalternative rationale for holding the statute of
repose inapplicable; because the statute applies to claims “for damages” and “[t]he only claim
now remaining in this case is the State’s claim for abatement relief,” the statute “ha[d] no
application to the State’s public nuisance claim for abatement relief.” A. 389 (Rule 50/59 Op. at
*101-*102).

On its face, the trial court’s reasoning is backwards. Plaintiff sought damages in this
case, but did not prove them. 1t would pervert the broad protective purpose of the statute of
repose if plaintiffs who seek but are unable to prove damages benefit in a way that damaged
plaintiffs cannot. It would also mean that the statute turns on whether a plaintiff has its damage
theory and evidence accepted at trial, when the statute’s purpose is to bring repose from suit. .
Worse still, Plaintiff has cross-appealed the trial court’s dismissal of its damages claim. The trial
court’s analysis thus would lead to the bizarre results that this case would have to be dismissed
under the statute of repose if Plaintiff prevails in its cross-appeal and that repose from suit cannot
be determined until after a full trial on the merits and appeal.

In addition, the trial court’s analysis runs afoul of the well-established maxim that
“[elquity follows the law.” Ruggiero v. City of Providence, 889 A.2d 691, 698 (R.I. 2005). As a
statute of repose, § 9-1-29 does not simply bar the prosecution of untimely nghts of action; “a
statute of repose terminates any right of action after a specific time has elapsed.” Theta Props. v.
Ronci Realty Co., 814 A.2d 907, 913 (R.I. 2003) (internal quotation marks and alterations
omitted; emphasis supplied); see Alibee, 644 A.2d 308 (order). In Salazar v. Machine Works,

Inc., for example, this Court held that a “statute of repose terminates any right of action after a

236 -



specific time has elapsed irrespective of whether there has as yet.been an injury.” 665 A.2d 567,
568 (R.I. 1995) (internal quotation marks omitted) (emphasis supplied).

Because § 9-1-29 has terminated Plaintiff’s rights under tort law, equity cannot supply a
tort-based remedy without violating the rule that equity follows law. “[I]t is well established that
courts of equity can no more disregard statutory and constitutional requirements and provisions
than can courts of law. A court of equity cannot, by avowing that there is a right but no remedy
known to the law, create a remedy in violation of law.” INS v. Pangilinan, 486 U.S. 875, 883
(1988) (citation, alternations and quotation marks omitted). See also Reno v. Bossier Parish Sch.
Bd., 520 U.S. 471, 485 (1997) (rejecting “an attempt to obtain through equity that which the law
.. . forbids.”); Hedges v. Dixon County, 150 U.S. 182, 192 (1893) (“Courts of equity can no
more disregard statutory . . . requirements and provisions than can courts of law.”), “The
maxims, that every right has a remedy, and that where the law does not give redress equity will
afford relief, however just in theory, are subordinate to p.ositive institutions, and cannot be
applied either to subvert established rules of law, or to give the courts a jurisdiction hitherto
unknown.” Greene v. Keene, 14 R.1. 388, 395 (1884).

Since far more than ten years—and maybe more than 100 years—have elapsed since lead
pigments were placed in paint in buildings in Rhode Island, § 9-1-29 eliminates the right to
redress of any kind, whether in a court of equity or law, against Defendants. Now, as this Court
has explained, only claims seeking “redress of injuries arising out of improvements to real
property against the owners or operators of that improved property”—clafms that, incidentally,
are completely consistent with the LPPA and the LHMA—can be asserted. Walsh, 494 A.2d at

548.
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B. The Trial Court Erred As A Matter Of Law In Failing To Dismiss This
Action In Light Of Plaintiff’s Refusal To Comply With Uniform Statutory
Pleading Requirements Governing All Public Nuisance Actions.

1. Plaintiff has deliberately failed to identify the location of the nuisance,
as required by the statute governing this public nuisance action.

In addition, the universal, statutory pleading requirement applicable to all public nuisance
actions bars this action. This statute, § 10-1-1, provides that:
Whenever a nuisance is alleged to exist, the attorney general or
any citizen of the state may bring an action in the name of the state,
upon the relation of the attorney general or of an individual citizen,
to abate the nuisance and to perpetually enjoin the person or
persons maintaining the nuisance and any or all persons owning
any legal or equitable interest in the place from further maintaining
or permitting the nuisance either directly or indirectly. The
complaint shall be duly sworn to by the complaining party, unless
brought by the attorney general, and shall set forth the names of
the parties, the object of the action, a description of the place
complained of, and a statement of the facts constituting the alleged
nuisance.

Id. (emphasis supplied).

Without exception, § 10-1-1 defines the manner in which the Attorney General must
plead ail public nuisance claims. By its terms, it applies “/w/henever a nuisance is alleged to
exist” and the Attorney General brings “an action in the name of the state.” Moreover, it
establishes mandatory pleading requirements by defining items that “shall” be in the complaint.
By using the word “shall,” the Legislature “could not have chosen stronger words to express its
intent that [the statutory requirements] be mandatory in cases where the statute applie[s].”
United States v. Monsanto, 491 U.S. 600, 607 (1989); see Quality Court Condo. Ass’n v. Quality
Hill Dev. Corp., 641 A.2d 746, 751-752 (R.I. 1994) (employing same analysis).

One thing that § 10-1-1 says “shall” be in the complaint “whenever” the Attorney

General files a public nuisance action is “a description of the place complained of.” See Scenic

RI, Inc. v. R1I Dep’t of Transp., No. NC90-0562, 1991 R.L. Super. LEXIS 171, at *3 (R.1. Super.
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Ct. Apr. 24, 1991) (“With regard to the issue of standing, Plaintiffs are bound by the strictures of
G.L. 1956 (1985 Reenactment) 10-1-1.”). Section 10-1-1 also refers to enjoining persons who
“maintain” the nuisance or own “the place,” which presupposes that some specific place is
identified in the complaint.

Without question, the General Assembly may define these kinds of statutory
requirements governing the Attorney General’s pleading of a claim. See O’Neil v. Code Comm’n
for Occupational Safety & Health, 534 A.2d 606 (R.1. 1987). In O’Neil, for example, this Court
rejected the Attomey General’s attempt to bring a claim for unlawful closing of public meetings
where fhe Attorney General sued without having first received a private citizen complaint—a
statutory prerequisite to suit. /d. at 607. The Court disagreed with the argument that the
Attormey General could commence an action under “the general powers accorded his office and
the public policy of the Open Meetings Law,” holding that “[blecause of the explicit language
used by the Legislature, the public-interest criteria that may have been invoked by this court in

other controversies cannot be applied here.” Id. at 607-08. Since “the Legislature has seen fit

- specifically to limit recourse to the judicial branch,” the Attorney General could not circumvent

those limits. Id,
The General Assembly’s decision in § 10-1-1 to require a description of the place of the
alleged nuisance makes a lot of sense from a policy perspective. It is consistent with the

common law situs requirement. See NL Br. at 17-23. It also has a substantive component:

* without a description of the place of the nuisance, a defendant cannot inspect the nuisance and

obtain evidence to support lack of causation or alternative cause defenses. In addition, § 10-1-1
provides an important limit on the Attorney General’s power. After all, a public nuisance action

is a quasi-criminal claim that brings to bear the full prosecutorial authority of the State in an area
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of law known as an “impenetrable jungle.” W. Page Keeton, et al., Prosser & Keeton on The
Law of Torts 616 (5th ed. 1984); see also A. 2186 (1:135) (Then-Attorney General Whitehouse
observing that public nuisance is “a form of crime” and that public nuisance actions were “often
brought by information or indictment”). In this context, the General Assembly’s decision to
force the Attorney General to identify the “jungle” specifically not only is rational but is
necessary to erect an important defense against the abuse of prosecutorial power, to provide fair
notice to defendants of the charges against them, and to give defendants an opportunity to
investigate and develop a defense. See In re Bankers Trust Co., 752 F.2d 874, 890 (3d Cir.
1984).

The Attorney General, however, chose not to comply with § 10-1-1. Neither the
Attorney General’s complaint nor any other filing provided “a description of the place
complained of.” Instead, Plaintiff persuaded the trial court that this case is not about the
aggregation of individual private properties, but something called the cumulative presence of
lead pigments—a presence that was never identified anywhere. See A. 383-384 (Rule 50/59 Op.
at *78-*79). Since Plaintiff did not to provide the description required by § 10-1-1, and could
not have under the nuisance definition, the trial court erred by failing to dismiss this action.

2. The trial court erred in concluding that § 10-1-1 was inapplicable,

The trial court erroneously excused Plaintiff from complying with § 10-1-1 on the ground
that the provision defines and governs an alternative nuisance cause of action that does not
displace or alter the common law of public nuisance. The court reasoned that Plaintiff’s
authority to bring a public nuisance action “is comprised of that which existed at common law,
as well as that allowed by statute,” found this action to be stated under the common law, and read
the common law-—mistakenly, as NL has explained (see NL Br. at 17-23)—as containing 1o

identification requirement similar to the requirement in § 10-1-1. A. 220 (2001 R.I. Super.
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LEXIS 37, at *9). For support, the trial court cited Pucci v. Algiere, 261 A.2d 1, 6-7 (R.L. 1970),
and stated that “in Pucci v. Algiere where a party contended that the remedy for abatement of
common law nuisances is exclusively controlled by § 10-1-1, the Supreme Court determined that
the trial court could consider the matter before it ‘as constituting a nuisance at common law’
despite argued noncompliance with § 10-1-1 as to remedy because ‘the remedy set forth therein
is neither exclusive nor mandatory.”” A. 224 (2001 R.1. Super. LEXIS 37, at *28) (quoting
Pucci, 261 A.2d at 6-7) (footnote omitted). In its post-trial decision, the trial court simply
reiterated that “§ 10-1-1 is not an exclusive remedy.” A. 384 (Rule 50/59 Op. at *78).

The trial court’s reliance on Pucci is misplaced, however, as Pucci held only that
§ 10-1-1 does not define exclusive remedies in public nuisance actions and says nothing
whatsoever about the applicability of § 10-1-1’s pleading requirements. In Pucci, the Town of
Westerly’s building official ordered the demolition of a building as a public nuisance. 261 A.2d
at 3-4. A town ordinance, which Pub. L.. 1968, chap. 67 authorized, gave the official the power
to act. Id. at 3. The statute also expressly allowed the Westerly building official to bring claims
for demolition of buildings that could constitute a nuisance by providing that: “The legislative
body of the community is authorized to pass . . . [p]rovisions that whenever any non-residential
premises are found by the enforcing officer to be unfit for use of occupancy or a public
nuisance . . ., the enforcing officer may . . . order the removal or demolition of a non-residential
premises” if certain criteria are met. Pub. L. 1968, chap. 67, sec. 4. The only question was
whether § 10-1-1, which did not include demolition as a remedy for public nuisance, would
undercut the town official’s pre-existing statutory authority to impose a different remedy. This

Court answered in the negative because “the remedy set forth [in § 10-1-1] is neither exclusive
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nor mandatory,” and “since the court had obtained jurisdiction of the subject matter under the
enabling act, it could retain it for the purpose of administering full relief.” Pucci, 261 A.2d at 7.

Pucci did not hold that § 10-1-1’s pleading requirements are inapplicable to common law
claims, The question was whether its proscribed remedies were exclusive in a case where the
Court’s jurisdiction over a properly pled action had already been established. This Court
explained that once the court assumes jurisdiction over a properly pleaded action it can
administer “full relief,” Pucci, 261 A.2d at 7, which is an application of the established principle
that courts exercise a great deal of discretion over remedies once the elements of a cause of
action have been established. See Tex. & Pac. Ry. Co. v. Rigsby, 241 U.S. 33, 39 (1916). Courts
do not, however, exercise a great deal of discretion over statutory pleading requirements, and
cannot alter them where, as here, the legislature has created universally-applicable requirements
for a specific type of claim. Thus, the reach of § 10-1-1’s pleading requirements was not at issue
or decided in Pucci. Nothing in Pucci’s discussion of remedies supports the view ti’lat the
legislatively enacted pleading requirements for every public nuisance action can be avoided by
proceeding under common law.

Even with respect to remedies, Pucci should not be interpreted to hold that any common
law remedy can be imposed. This Court did not state that all common law remedies can co-exist
with § 10-1-1, but that a different statute could provide a separate source of remedial authority.
As aresult, the holding can also be read as an application of the principle that “{w]hen a specific
statute conflicts with a general statute, . . . precedence must be given to the specific statute.”
Warwick Hous. Auth. v. McLeod, 913 A.2d 1033, 1036-37 (R.1. 2007).

The trial court’s reliance on Suitor v. Nugent, 199 A.2d 722 (R.1. 1964), and in re House

of Representatives (Special Prosecutor), 575 A.2d 176 (R.1. 1990), for the alternative proposition
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that the Attorney General exercises discretion over the commencement of public nuisance
actions is similarly misplaced. See A.219-220 (2001 R.I. Super. LEXIS 37, at *8). The
Attormey General has no discretion over whether to comply with the General Assembly’s
pleading requirements that apply to all public nuisance cases. Both cited cases discuss the
Attorney General’s common law and constitutional authority to determine whe_ther to bring a
criminal action. They do not confer on the Attorney General the authority to ignore pleading
requirements for an offense. See Suitor, 199 A.2d at 59-60; In re House of Representatives, 575
A.2d at 179-80.

Accordingly, it was reversible error for the trial court to fail to abide by § 10-1-1’s
pleading requirements and allow the Attorney General to proceed in a public nuisance case
professing a “cumulative presence” nuisance theory. Moreover, because the Attorney General
chose not to comply with § 10-1-1 under the theory of public nuisance he has prosecuted in this
litigation, this Court should order the entry of‘judgmcnt in Defendants’ favor.

C. The Trial Court Should Have Dismissed This Suit In Light Of The Attorney
General’s Failure To Satisfy Standing Requirements.

The Attorney General has separately failed to satisfy the parens pgtriae standing
requirements for bringing a public nuisance claim. It is well established that “if the State is only
a nominal party without a real interest of its own—then it will not have standing under the
parens patriae doctrine.” Alfred L. Snapp & Son, Inc. v. P.R. ex rel. Barez, 458 U.S. 592, 600
(1982). A State has standing to advance a claim on behalf of its citizens only where the claim
seeks to remedy an injury to its “quasi-sovereign interest” as opposed to a purely private interest.
Id. at 601. That interest must be “sufficiently concrete to create an actual controversy between
the State and the defendant.” Id. at 602. Moreover, “[i]nterests of private parties are obviously

not in themselves sovereign interests, and they do not become such simply by virtue of the
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State’s aiding in their achievement.” Id. The State must “articulate an interest apart from the
interests of particular private parties.” Id. at 607; see also Georgia v. Tenn. Copper Co., 206 U.S.
230, 237 (1907) (the quasi-sovereign interest must be “independent of and behind the titles of its
citizens”).

This public nuisance action seeks to remedy private interests, not the State’s unique
interests as a sovereign. Plaintiff conceded that it had no evidence of any person ever getting an
elevated blood lead Ievel from public buildings and that public buildings are not part of this
nuisance case. See A.297-298 (Oct. 14, 2005 Order); A. 2330-2331, 2340-2341 (37:10-11,
20-21). The asserted public nuisance is the presence of lead pigments in paint in private homes;
the conditions of private properties determine whether a nuisance exists, and private property
owners likely benefit from the abatement remedy. The trial court recognized as much when
holding that, to the extent the Attorney General sought a remedy for private property in its strict
liability 'and negligence claims, nullum tempus (a common law doctrine under which the
sovereign may be exempt from statutes of limitation) did not apply because the claims could
have been filed individually by any homeowner and thus failed to implicate a sovereign interest.
A.227-228 (2001 R.I. Super. LEXIS 37, at *40-*43) (holding those claims were “alleged to
affect consumers, the general public or residents of the State” and thus “could have been filed by
any private litigant against the defendants. Accordingly the State is not making a claim in its
governmental capacity to preserve a public right”). But, the court ignored this same reasoning
when considering parens batriae, and its two holdings are irreconcilable.

To sustain parens patriae standing, the trial court reasoned that the State had a quasi-
sovereign interest “in its citizens’ health, safety, and welfare as well as in a healthful

environment.” A. 220 (id. at *12). Courts have allowed public nuisance claims based on parens
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patriae standing where the State seeks to enjoin an ongoing activity that is a threat to the public
at large. See Alfred L. Snapp & Son, 458 U.S. at 603; see also Bachynsky v. State, 747 S.W.2d
868, 869-70 (Tex. App. 1988) (“As the cases cited in Snapp reflect, various causes of action may
be asserted parens patriae—environmental poliution, public nuisance, trade barriers, antitrust
violations, employment discrimination—-but the nature of the relief sought is almost always the
same: injunctive or equitable.”). However, in this case, there is no ongoing harmful activity of
Defendants to enjoin. The Defendants ceased manufacturing lead pigments over thirty years ago.

It is not enough to bundle up the private, pecuniary harms of individuals and present them
as a “public harm.” A “collectivity of private suits” is insufficient for parens patriae standing.
Pennsylvania v. New Jersey, 426 U.S. 660, 666 (1976) (per curiam); see also, e.g., Badgley v.
City of New York, 606 F.2d 358, 365 (2d Cir. 1979) (“Pennsylvania could not have brought suit
or intervened in the suit against New York to protect a mere collectivity of private riparian
rights.”); Philadelphia Hous. Auth. v. Am. Radiator & Standard Sanitary Corp., 309 F. Supp.
1057, 1061 (E.D. Pa. 1969) (“[T]he State in the guise of parens patriae cannot recover for the
individual and several possible damage claims of its many citizen-consumers of petroleum
products.”} (internal quotation marks omitted).

Taken to its logical conclusion, the trial court’s analysis means that any industry may be
subject to a public nuisance action commenced by the Attorney General—no matter how private
any harm occasioned by the industry’s product may be—because potential individual harms can
always be aggregated into a public health issue if the product is sufficiently popular. The
cumulative presence of alcohol could be a public nuisance because of its potential to cause liver
damage. The cumulative presence of red meat could be a public nuisance because of its impact

on cholesterol and heart disease. The cumulative presence of wheat and nuts in food could be a
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public nuisance because of their allergen potential. And, so also for ladders, surfboards, steel in
cars, plastic resin in skateboards, all of which cause injuries through their use every day. No
product sold on a statewide basis with the propensity to cause individual harm would be immune
because, when the individual impact is aggregafed, the product would always implicate the
State’s alleged sovereign interest in public health under the trial court’s reasoning,.

The flaw in the trial court’s analysis is borne out by the practical problems created by
Plaintiff’s prosecution of this action. Individuals are bound by the judgment in this action under
principles of res judicata. See, e.g., Satsky v. Paramount Commc’ns, Inc., 7 F.3d 1464, 1470
(10th Cir. 1993) (“When a state litigates common public rights, the citizens of that state are
represented in such litigation by the state and are bound by the judgment.”); accord New York v.
Reebok Int’l Ltd., 96 F.3d 44, 48 (2d Cir. 1996). Plaintiff has conceded as much, agreeing that
this case will divest property owners of some of their damage claims. A. 2178-2179 (1:127-128).
Moreover, by Plaintiff’s admission, property owners cannot opt-out of any abatement remedy.
See A. 5543 (P’s Supp. Opp. to Atlantic Richfield’s Mot. for Summ. J. under R. 17 & Sherwin-
Williams’ Mot. for Partial Summ. J. to Dismiss the State’s Claim for Monetary Damages Based
on Individual Harms at 4 n.2) (“The State does not believe that homeowners can ‘opt’ out of the
remediation plan . . . ."); A. 2366 (41:46) (Plaintiff’s counsel: “l don’t believe that a landowner
has the option to opt out.”).

This outcome is proper when the State is pursuing its own quasi-sovereign interests. But
where, as here, the State is pursuing a collection of private interests, its action impermissibly
divests individuals of the right to bring suit, and the right to refuse the abatement of property
exempted or to be excused from the remedy by statute. The expansion of parens patriae would

have a serious detrimental effect on individual claimants and property owners. This problem is
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especially acute here since the lower court denied Defendants’ motion to give notice to the
affected property owners. See A. 238-240 (2002 R.1. Super. LEXIS 90 (July 3, 2002)). The fact
that the Attorney General cannot, as a matter of procedural and constitutional law, force private
homeowners to have their properties inspected and altered when they were prevented from
participating in this suit demonstrates the absence of any right to assert parens patriae standing.
This case is all about properties the State does not own and alleged harm to individuals.
Accordingly, even under common law, the action was improper and should be dismissed.

III. THE PROCEEDINGS BELOW WERE INFECTED WITH NUMEROUS
ERRORS OF A CONSTITUTIONAL DIMENSION.

Beyond failing to comply with statutory, common law, and deference requirements, the
proceedings below suffered from serious federal and state constitutional infirmities.
A. The Trial Court Erred In Defining The Nuisance As The “Cumulative

Presence Of Lead Pigments” And Creating A Fictional Composite Claim
That Violated Defendants’ Right To Due Process. ’

The trial court’s very conception of the nuisance as “the cumulative presence of lead
pigment in paints and coatings in or on buildings throughout the [S]tate of Rhode Island,” A.
5350 (120:8124) {(emphasis supplied), violated Defendants’ rights under the Due Process clauses
of the United States and Rhode Island Constitutions. U.S. CONST. amend. 14; R.I. CONST. art. 1
§ 2. Because there is no tangible and real “cumulative presence of lead pigment,” Defendants
were forced to defend against a fictional composite claim and a hypothetical, ever-changing
nuisance.

1. Basic principles of fairness and due process prohibit the trial of
fictional composite claims.

Both the U.S. and Rhode Island Constitutions guarantee Defendants due process—a fair
trial, reasonable notice of the claims against them, and “the opportunity to be heard at a

meaningful time and in a meaningful manner.” Stafte v. Manco, 425 A.2d 519, 522 (R.1. 1981)
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(internal quotation marks omitted). In particular, “[d]ue process mandates that a judicial
proceeding give all parties an opportunity to be heard on the critical and decisive allegations
which go to the core of the parties’ claim or defense and to present evidence on the contested
facts.” In re Bankers Trust Co., 752 F.2d at 890 (emphasis in original). In the punitive damages
context, the U.S. Supreme Court has repeatedly warned that the “State [must] insist[] upon
proper standards that will cabin the jury’s discretionary authority,” or the defendant may be
unconstitutionally deprived of “fair notice” and suffer “arbitrary punishments, i.e., punishments
that reflect not an application of law but a decisionmaker’s caprice.” Philip Morris USA v.
Williams, -- U.S. --, 127 S. Ct. 1057, 1062 (2007) (internal quotation marks omitted). '

Based on these well-established due process requirements, parties cannot aggregate
individual harms and try fictional composite claims. For example, in Broussard v. Meineke
Discount Muffler Shops, Inc., the Fourth Circuit vacated a jury award in a fraud class action
against Meineke by its franchisees, where the franchisees “stitch[ed]” toéether a case from the
worst individuall facts, “the most dramatic alleged misrepresentations,” even though those facts
were not true for each individual class member. 155 F.3d 331, 344 (4th Cir. 1998). As a result,
“plaintiffs enjoyed the practical advantage of being able to litigate not on behalf of themselves
but on behalf of a ‘perfect plamntift” pieced together for litigation.” fd. This caused an
impermissible trial because “Meineke was . . . without the benefit of deposing or cross-
examining the disparate individuals behind the composite creation,” and the “composite case
[was] much stronger than any plaintiff’s individual action would be.” Id. at 3435.

These same fundamental faimess concerns persuaded the Florida Supreme Court to hold
unconstitutional a state statute that would have authorized the creation of a fictional composite

claim. In Agency for Health Care Administration v. Associated Industries of Florida, Inc., 678
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So. 2d 1239 (Fia. 1996), a statute allowed the State of Florida to recover Medicaid payments
associated with smoking-related illnesses in an aggregate claim against a tobacco manufacturer
without naming or identifying the individuals who received the payments. /d. at 1243. The
Florida Supreme Court reasoned that the statute violated due process by “reliev[ing] the State of
any obligation to reveal the identities of those [Medicaid] recipients” for which it sought
recovery. fd. at 1254. Under the statute, there was “no way” a defendant could challenge the
Medicaid payments “made to individual recipients”—or “prov[e] that its product was never used
by the recipient”—bécéuse the recipients would be unknown. /d. As the court concluded, “[i]t
is illogical and unreasonable to call this a fair process.” /d.

Similarly, the Fifth Circuit in In re Fibreboard Corp., 893 F.2d 706 (5th Cir. 1990),
issued a writ of mandamus prohibiting a procedure that would have resolved the claims of 3,000
plaintiffs using thé claims of only 11 class representatives and the facts for 30 illustrative
plamntiffs. /d. at712. “[Tlhe inevitz‘ible consequence of treating discrete claims as fungible
claims” was to “[dis]allow proof that a particular defendant’s asbestos ‘really’ caused {or did not
cause] a particular plaintiff’s disease” and to “lift[] the description of the claims to a level of
generality that tears them from their substantively required moorings to actual causation and
discrete injury.” Jd. Such a proceeding might be “called a trial, but it is not.” Id.

The Texas Supreme Court has also rejected class certification in a case where the
plaintiffs had proposed to establish harm caused by an explosion at the defendant’s refinery by
using expert testimony and summaries of damage to the group. See Sw. Ref. Co. v. Bernal, 22
S.W.3d 425, 437 (Tex. 2000). This procedure, the court held, would violate the “right to a fair
trial” because the defendant is “entitled to challenge the credibility of and its responsibility for

each personal injury claim individuaily.” Jd. The court recognized that “[i]f claims are not
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subject to some level of individual attention, defendants are more likely to be held liable to
claimants to whom they caused no harm.” Id. at 438,

These principles have particular application in the nuisance context. The U.S. Supreme
Court has warned against the consideration of purported nuisances in the abstract, observing
long ago that “the question whether a particular thing is a nuisance, is to be determined, not by
an abstract consideration of the building or of the thing considered apart, but by considering it in
connection with the circumstances and the locality.” Village of Euclid v. Amber Realty Co., 272
U.S. 365, 388 (1926).

2. The “cumulative presence of lead pigment in paint” is a
fundamentally unfair and unconstitutional fictional composite claim.

The nuisance at issue here was just such an impermissible fiction because no actual place

or discrete set of facts constitutes the “cumulative presence” of lead pigment. In the real world,

. lead pigments are present at separate individual properties; pigments exist in various conditions;

and, they exert different and independent impacts, and frequently no impact at all, on property
residents. And, as Plaintiff’s expert Dr. Girard has admitted, pigments can also be individually
identified by théir manufacturer. See A.2719-2723 (69:873-877) (offer of proof of this
deposition admission at n;ial). Ignoring these distinct facts, the trial court mistakenly allowed
this case to become a trial of a fictional composite claim. This was unconstitutionally prejudicial

for a number of reasons. '°

' This is not to say that collective actions are never permitted. Procedural rules allow the
trial of certain collective actions through, for example, the class action mechanism, and due
process limits the manner in which these collective actions are tried as well. This case, however,
is an attempt to aggregate individual claims into a collective action without satisfying the
numerous, stringent criteria governing those actions, see R.I. Civ. Pro. 23, or the due process
limits on those actions, resulting in a theory of composite liability without the safeguards
necessary to prevent abuse of the collective-action form.
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First, the “cumulative” nuisance conception unfairly strengthened Plaintiff’s case
because it removed from the jury’s consideration the real villains in the lead controversy,
negligent property owners. Under Rhode Island law, property owners are responsible for any
nuisance posed by lead pigments in paint on their properties; this is the holding in Pine v. Kalian,
723 A.2d 804 (R.I. 1998), and the requirement of comprehensive state statutes and regulations
goveming lead hazards. See R.I. Gen. Laws § 23-24.6-17. This regime makes sense because it
is the property owner, not Defendants, who can prevent lead hazards from occurring, and when a
lead hazard is present at an individual property, it is the property owner, not Defendants, who has
created the hazard and is maintaining the nuisance. See id.

Here, because the fictional composite nature of the nuisance eliminated individual
properties from the jury’s consideration, the jury could not meaningfully consider whether
individual property owners should ultimately be responsible for any health hazards posed by lead
pigments on their property. This greatly strengthened Plaintiff’s case because in some instances
property owners are like those in Pine v. Kalian; they are “obstructive to and noncompliant with,
to the point of outright defiance of this Court’s interim orders.” Pine v. Kalian, No. 96-2673,
1998 R.1. Super. LEXIS 82, at *3 (R.I. Super. Ct. Feb. 2, 1998), aff'd, 723 A.2d 804 (R.1. 1998).
But in this case, those same obstructionist property owners are the proposed beneficiaries of any
abatement remedy, and the more negligent they are and the worse their properties, the more they

will benefit under Plaintiff’s suggested remedy.'" It should go without saying that transforming

"' Several Defendants filed a third-party complaint seeking contribution and
indemnification from the Rhode Island Housing and Mortgage Finance Corporation (“RIHMFC”)
and other unknown defendants, such as landlords and property owners, who contributed to the
alleged public nuisance. The lower court, however, stayed the third-party claims and bifurcated
the trial into multiple phases. See A. 236-237 (2002 R.1. Super. LEXIS 43 (Mar. 15, 2002)).
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“obviously liable owners” of health-threatening properties from public nuisance defendants into
victims 1s unconstitutionally unfair and prejudicial to Defendants.

Second, the concept of “cumulative presence” was a moving target before and at trial. It
could be the sum total of all lead pigments in the State. See A. 2478 (55:178). Or it could be
some lesser quantum, a subset or subsets of properties containing lead paint, or some synonym
for the lead paint problem. See A. 5134 (118:7829). The trial court instructed only that “[y]ou
are not asked {t]o decide whether each separate property that may contain such lead—Ilead
pigment is by itself a public nuisance but rather whether the cumulative presence of all such
pigment on properties throughout the state constitutes a single public nuisance.” A. 5350
(120:8124). The “cumulative presence” was truly anything and everything, whatever any
individual juror wanted to take from a smorgasbord of abstract conditions; it could be whatever
aspect of lead pigments a given juror may have found unreasonably risky—the 100 most poorly
maintained premises the jury could imagine; imaginary windows with lead pigment in the frame
that are constantly being opened and closed above a play pen; deteriorating lead paint; or, all
lead pigments everywhere.

The ambiguity in the idea of “cumulative presence” allowed Plaintiff to vary its meaning
based on the element it wanted to prove or the defense it wanted to avoid. If Plaintiff needed to
illustrate acute risks, it pointed to specific properties, those poorly maintained properties with
existing lead paint hazards. See, e.g., A. 2754-2757 (70:1114-1117) (testimony of lead clinic
worker that “almost all” homes she had visited—a right of inspection denied to Defendants—of
children with lead poisoning had “lead hazards”). If it wanted a defense to sole or intervening

cause arguments based on poor maintenance, wanted to suggest to the jury that the purported

‘nuisance was a big problem, or wanted to deprive defendants of property-specific discovery, then
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the nuisance was a composite of all properties containing lead pigments. See, e.g., A. 2288
(17:116) (“This [property-specific discovery] just is not relevant to the State’s claim. It’s not
relevant to the cumulative effect. Your honor has recognized that time and time and time again
that this is not property by property.”); see A. 2847-2848 (72:1371-1372) (estimating that as
many as 250,000 Rhode Island homes contain lead paint). When Plaintiff wanted to avoid a jury
instruction making clear that the remedy of abatement would apply to all homes containing lead,
the nuisance became an unknown subset of properties. See A. 5065 (116:7452) (“[T}he State is
not asking for complete removal of all lead paint from all buildings.”) (emphasis supplied). At
the time, Defendants protested, observing that Plaintiff was “swing[ing] for the fences” in front
of the jury, but for instruction purposes saying that it was sufficient to “simply foul tip the ball.”
A. 5082 (116:7469). Because “cumulative presence” became a tool for continuously changing
the nature of the claim, Defendants were deprived of fair notice and an opportunity to defend
against the claim in violation of Due Process. See In re Fibreboard Corp., 893 F.2d at 712.
Defendants were denied the right to inspect, test, and see the nuisance, and were denied the right
to evaluate whether they, in fact, had anything to do with the alleged nuisance.

Third, Plaintiff was allowed to present evidence about the worst possible harms of lead
ingestion and the worst possible conditions of lead paint rather than argue from the actual
condition of lead pigments in paints on discrete and identified buildings across Rhode Island.
Plaintiff never presented evidence about the presence of lead pigments at any specific property in
Rhode Island. It relied solely on expert testimony about the effects of lead in hypothetical
situations. As a result, lead pigments were tried in the abstract for their worst theoretical
attributes, not for any pigment’s actual presence or effect in any real building in Rhode Island or

on any real child, and not for Rhode Island pigments’ actual tie to any Defendant. Plaintiff’s
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claim reduced to the unassailable proposition that lead paint can cause harm. So, too,
skateboards, bathtubs, matches, and hammers can and do cause harm. That fact is not enough to
turn a lawful product into a public nuisance. In addition, Plaintiff’s alleged harm included all
possible effects of elevated blood lead levels régardless of their cause. Plaintiff failed to link any
claimed harm to any actual incident of an elevated blood lead level. As one of the Restatement
reporters has recognized, individual elements like cause can “be assumed or more easily
demonstrated from a group-wide perspective” and for this reason, the fictional composite tort is
“inherently lawless and unprincipled.” James A. Henderson, Jr., The Lawlessness of Aggregative
Torts, 34 HOFSTRA L. REv. 329, 334, 337 (2005).

Plaintiff’s counsel conceded that only the trial court in the abatement proceeding “will be
identifying what happens in the real world, not the imaginary world, where perfection is 100
percent.” A. 5071 (116:7458). Of course, this “imaginary world” is precisely the one that
Plaintiff asked the jury to inhabit. In short, Plaintif} “stitch[edj” together a case from the worst
individual facts, creating a fictional composite “much stronger than any plaintiff’s individual
action would be.” Broussard, 155 F.3d at 344-345. As a result, this case presents precisely the
kind of fictional “perfect plaintiff” that courts have held impermissible.

Fourth, the use of a fictional composite deprived Defendants of their Due Process right to
present a defense. Every time a Defendant sought to prove that individual conditions or harms
were not caused by its products, its conduct, or lead pigments in paint, the trial court used the
fictional composite to stop any individual inquiry. [t excluded all evidence and festimony

concerning individual Rhode Island properties. See A.277-278 (2004 R.1. Super. LEXIS 191,

-54.



at*1 (Nov. 9, 2004))."* The court ran afoul of the due process principle that the defendant is
“entitled to challenge the credibility of and its responsibility for each personal injury claim
individually.” Sw. Ref. Co., 22 S.W.3d at 437. Here, as in Agency for Health Administration,
there was “no way” Defendants could meaningfully challenge the nuisance because nothing
specific and identifiable could be examined, tested, and challenged. See 678 So. 2d at 1254.
There was no way for a Defendant to prove “that its product was never used by” a particular
property owner, or any property owner at all in Rhode Island, because the requirement of
individual cause was effectively mooted. /d. The court impermissibly failed to “allow proof”
that the defendant did not “‘really’ cause[}” the harm. In re Fibreboard Corp., 893 F.2d at 712.

Finally, the trial of a fictional plaintiff independently deprived Defendants of their jury
trial right. R.I. CONST. art. I, § 15. The “rule in this jurisdiction since the time ‘when man’s
memory runneth not to the contrary,’ is that a jury’s verdict has had to represent the unanimous
choice of the jury.” Inre Advisory Opinion to Senate, 278 A.2d 852, 857 (R.1. 1971). This
Court has repeatedly held that the right to a jury trial means that the verdict cannot be “confused,
ambiguous and inconsistent, thereby rendering the intention of the jury unclear.” Walker v. St.
Laurent, 240 A.2d 414, 415 (R.I. 1968). Jury verdicts must “possess a conclusiveness that will
preserve the finality of the jury trial as an instrument for doing substantial justice.” Jolicoeur
Furniture Co. v. Baldelli, 653 A.2d 740, 754 (R.1. 1995).

Because the nuisance was never specifically identified, the jury’s verdict cannot be
understood as an unambiguous, uniform vofe. The jury was not presented with evidence and
argument about a specifically identified nuisance; it was asked to evaluate a “cumulative

presence.” It was asked to vote on an abstraction not tied to a particular location. As a result,

12 This decision to exclude all property-specific evidence is an independent ground for a
new trial as explained, infra, pp. 68-71.
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the nuisance did not have to be the same thing for each juror—one juror could view it as all lead
pigments; another could see it as a subset of pigments in poorly maintained homes; another could
believe the nuisance to be lead ptgments on window frames; and, another could believe it was
just the threat of possible future injury, because intact, well-maintained paints pose no immediate
hazard. See A. 2567 (66:426) (testimony of Dr. Landrigan that “[a] child cannot be lead
poisoned by intact lead paint™); A. 3300-3302, 3305, 3307-3308 (79:2432-2434, 2437, 2441-
2442) (Dr. Nolan testifying same). Because the nuisance was so ambiguous and could be
different things to different jurors, it is impossible to know what conditions embedded within the
“cumulative” the jury believed was a nuisance and whether they all agreed that the same aspects
of lead pigments comprise the nuisance, or even agreed on what the nuisance itself entailed,
much less what should be abated.

In sum, Defendants were stripped of their ability to defend against the public nuisance
claim, and “[i]t is illogical and unreasonable to call this a fair process” under any conception of
due process. Agency for Health Admin., 678 So. 2d at 1254,

" B. The Trial Court’s Admission Of Lobbying Testimony And Evidence, And Its

Failure To Instruct On Defendants’ Right To Petition The Government,
Violated The Noerr-Pennington Doctrine.

The Federal and Rhode Island Constitutions guarantee the right to petition the
government and to oppose legislation without fear of civil liability. See U.S. CONST. amend. |;
R.I. CONST. art. 1, § 21. This right is “‘among the most precious of the liberties safeguarded by
the Bill of Rughts.”” Cove Rd. Dev. v. W. Cranston Indus. Park Assocs., 674 A.2d 1234, 1236
(R.1. 1996} (quoting United Mine Workers v. Ill. State Bar Ass’'n, 389 U.S. 217, 222 (1967)).

Under a line of cases known as the Noerr-Pennington doctrine,'® the U.S. Supreme Court has

13 See E. R.R. Presidents Conference v. Noerr Motor Freight, Inc., 365 U.S. 127 (1961);
United Mine Workers v. Pennington, 381 U.S. 657 (1965).
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recognized that courts may not impose liability for a corporation’s activities supporting or
opposing legislation. Although Noerr and Pennington arose in the antitrust context, “the
constitutional protection of the right to petition is no less compelling in the context of common-
law tort claims than in the framework of federal antitrust legislation.” Cove Rd. Dev., 674 A.2d
at 1237.

Prior to trial, the trial court correctly credited this precedent and ruled that “the State, its
counsel and its witnesses shall not be permitted to present any evidence or make any references
in testimony, questioning, or argument to the Defendants’ legislative and/or advocacy, speech
and efforts as a basis for imposition of liability on the Defendants.” A. 306.001 (10/31/05 Order).
Nonetheless, over objection, Plaintiff was repeatedly allowed to introduce substantial evidence
concerning the LIA’s lobbying and petitioning activities outside of Rhode Island—on the
erroneous assumption that the LIA was Defendants’ agent'4~—and permitted to argue that the
jury should impose liability based on the fact that Defendants were members of the LIA, which
lobbied against legislation that arguably could have restricted the sale of lead pigments and
paints.

Plaintiff’s expert Professor Markowitz testified extensively about the LIA’s “unending
battle” with “state and federal regulations or legislation” outside of Rhode Island. A. 3586
(89:3931). Dr. Markowitz further testified about the LIA’s efforts to repeal a 1949 Maryland

law concerning the use of lead on toys, stating: “The LIA says that it was part of an agreement

' Plaintiff promised when seeking the admission of LIA evidence that it would be shown
to be relevant due to a purported agency relationship between Defendants and the LIA. After the
jury heard mountains of LIA evidence, however, the trial court ruled that the LIA was not the
Defendants’ agent. See A. 3486-3492 (89:3792-3798). Because the evidence was admitted
conditionally assuming the link of agency would be proven, the subsequent ruling that no agency
was proven, in and of itself, requires a new trial. See Unifed States v. Cote, 744 F.2d 913, 916-
17 (2d Cir. 1984).
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to get a piece of legislation that had been passed in Maryland in 1949, to get that legislation
which had severe penalties for the use of lead on toys and children’s furniture that had lead on it
without—that did not have a label. There were severe penalties, even—even prison, for people
who violated the law. And [the LIA] was part of an agreement to get that law repealed.”

A. 3762 (92:4418). Dr. Markowitz provided similar testimony about the LIA’s alleged
resistance to regulations in New York, Chicago, and other places around the country.

A. 3585-3595; 3686; 3761-3764 (89:3930-3940; 90:4132; 92:4417-4420).

This testimony became a point of emphasis for Plaintiff in its closing argument, when it
improperly urged the jury to hold Defendants liable based on the LIA’s petitioning activities.
For example, Plaintiff’s counsel argued that “the primary reason that lead paint remained legal
for as long as it did was because economic forces fought hard to keep it legal.” See.A. 5154
(119:7921). Plaintiff pointed to the petitioning activities and exclaimed that “part of their
scheme, their plan, was to sell lead as long as they could, was to ensure that they could keep
selling lead without prohibition and without restriction. That was their plan.” A. 5173
(119:7940). Counsel then denounced Defendants’ opposition to “[s]tate and county and
municipal legislation” in other States. A. 5174 (119:7941). The jury was not only permitted to
use the petitioning evidence in an impermissible way; it was encouraged to do so. The
introduction and argument of this evidence was constitutionally prohibited, and the trial court
wrongly denied Defendants’ Motion to Strike the Testimony of Dr. Markowitz and Defendants’
Motion for a New Trial. A. 3651-3665 (90:4089-4103).

The admission of this evidence not only impermissibly prejudiced First Amendment
protected activity, but also violated Sherwin-Williams’ due process right in particular to be

judged individually for its conduct, not the conduct of other Defendants and the LIA. See, e.g.,
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Hampton v. State, 786 A.2d 375, 381 (R.I. 2001) (quoting Gagnon v. Scarpelli, 411 U.S. 778,
790 (1973) (fundamental faimess is the touchstone of due process)); see also Cooper v. McGrath,
314 F. Supp. 2d 967, 983 (N.D. Cal. 2004) (noting, in criminal context, that “joinder, or denial of
severance, of co-defendants or counts may prcjhdice a defendant sufficiently to render his trial
fundamentally unfair in violation of due process™); Washington v. CSC Credit Servs., Inc., 194
F.R.D. 244, 248 (E.D. La. 2000) (holding that plaintiff had due process right to have case

severed from representative action and facts tried separately). None of this prejudicial LIA
evidence was admitted as to Sherwin-Williams, but the jury still heard this highly prejudicial
evidence of others’ conduct while sitting in a trial where it would decide Sherwin-Williams®
liability based on a theory of “cumulative” nuisance.’ Plaintiff counsel’s repeated reference in
opening and closing argument to “defendants’ as a group sought to connect Sherwin-Williams to
this LIA evidence and further poisoned the well. The serious danger of this evidence having a
“spillover” effect is significant. See Pennington v. Harvest Foods, Inc., 934 S.W.2d 485, 493
(Ark. 1996) (noting the “unfair prejudice to {defendants] due to the spillover evidence which
made them more readily culpable in the eyes of the jury because of their apparent association
with [co-defendants]”). Plaintiff inundated the jury with irrelevant and pl;ejudicial evidence
admitted as t(.) Defendants other than Sherwin-Williams, and ultimately held inadmissible against

those other Defendants as well.'® For this very reason Sherwin-Williams repeatedly sought to

' Plaintiff’s Exhibit 129 was the only LIA document admitted as to Sherwin-Williams.
See A.3603-3605 (89:3948-3950).

' For example, Plaintiff used a document (P’s Exhibit 131) admitted against only NL to
argue that all Defendants had knowledge of lead poisoning. After reading the quote in the
document (“Laymen, as a group, know virtually nothing about childhood lead poisoning.”),
Plaintiff’s counsel said, “So, when these defendants try to tell you in closing argument that they
didn’t need to do anything because everybody knew about this problem, think about what NL
was told as late as 1964.” A. 5170 (119:7937). Plaintiff used an LIA document admitted against
Millennium and NL only (P’s Exhibit 96) to argue that all Defendants had knowledge of lead
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sever the claims against it and proceed in a separate trial, but the court erroneously failed to do
s0. See A.3519-3523 (89:3860-3864). Had Sherwin-Williams been tried separately, the
extraneous LIA evidence would never have been relevant or admissible.

In denying the motion for a new trial, the lower court claimed that “the LIA lobbying
activities were not used as a basis for liability on any Defendant.” A. 414 (Rule 50/59 Op. at
*205). According to the trial court, “the evidence demonstrated that the particular Defendants
had knowledge of the LIA’s lobbying activities; had knowledge of the harmful effects of lead,
and continued to sell and promote lead.” Id.

In fact, the petitioning evidence was not used for that purpose. Plaintiff’s closing
argument relied on Dr. Markowitz’s testimony to condemn Defendants for opposing lead paint
legislation. In addition, the testimony did not concern merely what Defendants knew about the
LIA’s activities; it concerned the activities themselves. Neither Plaintiff nor the lower court
mentioned the supposed purpose of knowledge until c‘zfter the trial was completed. The only
purpose Plaintiff did articulate—that Defendants opposed legislation as part of their “scheme” to
continue selling lead paint (see A. 5173-5174 (119:7940-7941))—is the same unconstitutional
use that the U.S. Supreme Court deemed impermissible in Penni(zgtan: “Joint efforts to
influence public officials do not violate the antitrust laws even though intended to eliminate
competition. Such conduct is not illegal, either standing alone or as part of a broader scheme

itself violative of the Sherman Act.” 381 U.S. at 670 (emphasis added).

(continued...)

poisoning through the LIA document. A. 5176-5177 (119:7943-7944). During closing argument,
Plaintiff’s counsel argued Plaintiff’s Exhibit 185 against Sherwin-Williams, even though the
document was admitted only against NL. Using this document, Plaintiff’s counsel told the jury
that Sherwin-Williams “put out huge amounts of pro-lead propaganda” including “[t]wenty
million labels on doors and windows promoting lead in paint.” There was no record evidence to
support this argument, and it was untrue. A. 5177 (119:7944).
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[n addition, the trial court’s post-trial knowledge rationale does not hold. According to
the trial court, the petitioning evidence showed whether Defendants “know([] or ha[ve] reason to
know [that their conduct] has a significant effect upon the public right.” A. 399 (Rule 50/59 Op.
at *144) (quoting Restatement (Second) of Torts § 821B). NL explains that the trial court
refused to give an instruction on knowledge and never informed the jury of this purported
evidentiary purpose. See NL Br. at 71-77. But more, the fact that the LI4 lobbied against
certain lead paint legislation, without more, fails to prove Defendants’ knowledge, particularly
given that the LIA was not Defendants’ agent. See A. 3486-3492 (89:3792-3798). The asserted
tenuous link to Defendant’s knowledge is insufficient to justify the admission of the petitioning
evidence. As a federal court of appeals explained in affirming the exclusion of Noerr-protected
evidence, “to admit [this evidence] even for a limited purpose of [rebutting testimony] was to
expose the jury to the danger of considering that proof for improper purposes.” City of
Cleveland v. Cl;aveland Elec. Hluminating Co., 734 F.2d 1157, 1164 (6th Cir. 1984).

In all events, a new trial is required because the trial court failed to give the
constitutionally-compelled limiting instruction that the U.S. Supreme Court has held must be
given whenever petitioning evidence is admitted in a jury trial. As part of the Noerr-Pennington
doctrine, a “trial court is required [as a matter of federal constitutional law] to instruct the jury
that petitioning conduct is entirely lawful” where evidence of a constitutionally protected activity
is before a jury. U.S. Football League v. Nat'l Football League, 634 F. Supp. 1155, 1181
(S.D.N.Y. 1986), eff d, 842 F.2d .1335 (2d Cir. 1988). Pennington itself held that where
petitioning evidence is admitted for some permissible purpose, “the jury should have been [so]

instructed,” and the failure to give a limiting instruction is reversible error. 381 U.S. at 671.
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There is no dispute over these principles. Prior to trial, Plaintiff’s counsel conceded that,
if petitioning evidence were admitted, “then [ would say it’s appropriate to give the instruction
on this issue [Noerr-Pennington] as well.” A. 2402 (49:20). At trial, though, Plaintiff’s
concession evaporated. Defendants proposed the constitutionally-required instruction that
“IDefendants] have a constitutionally protected right to lobby for their interests, to communicate
with legislators or regulators about their interests, and to petition the government in furtherance
of their interests.” A. 5571 (Ds’ Proposed Instr. 47). However, the trial court failed to give the
instruction. This decision conflicts not only with Pennington, but also with a basic evidentiary
principle laid down by this Court: “In cases . . . in which the evidence in question can be used
for multiple purposes, some of which are permissible and others of which are not, the trial justice
should issue specific instructions to the jury explaining the limited purpose . . . for which the jury
may consider it.” State v. Brown, 900 A.2d 1155, 1160 (R.1. 2006) (quéting State v. Garcia, 743
A.2d 1038, 1052 (R.I. 2000)) (first ellipsis in original; internal quotation marks omitted)."’

The admission of the petitioning evidence with the failure to give a limiting instruction is
prejudicial error of a constitutional dimension, requiring reversal. Plaintiff, through Dr.
Markowitz’s testimony and closing argument, blamed Defendants for the legality of lead paint.

Just as in Pennington, “given the obviously telling nature of this evidence, we cannot hold this

'" The trial court’s reliance, A. 387 (Rule 50/59 Op. at *94), on Alexander v. National
Farmers Organization, 687 F.2d 1173, 1196 (8th Cir. 1982), and Cipollone v. Liggett Group,
Inc., 668 F. Supp. 408, 411 (D.N.J. 1987), as contrary authority is misplaced. In Alexander, the
Court of Appeals used the petitioning evidence to reverse the trial court’s finding, so there was
no possibility that a jury would consider the evidence for an improper purpose. In Cipollone, the
district court denied only a motion in /imine to preclude all introduction of petitioning evidence,
saving for a later date questions of relevance, prejudice, and the like. The court in no way
intimated that the evidence could be admitted without a limiting instruction. Here, in contrast,
the evidence was before the jury without the constitutionally-required limiting instruction.
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lapse to be mere harmless error.” 381 U.S. at 670. Thus, the failure to provide a limiting
instruction cannot be deemed harmless error as a federal constitutional matter. /d.
C. The Trial Court Erred In Admitting And Failing To Give A Limiting

Instruction Concerning Testimony And Evidence Attacking Defendants’
Speech And Promotional Activities.

Defendants have a constitutional right to advertise truthfully and to create a market for
their products. See U.S. CONST. amend. 1; R.I. CONST. art. 1, § 21; Lorillard Tobacco Co. v.
Reilly, 533 U.S. 525, 553-54 (2001); NAACP v. Claiborne Hardware Co., 458 1.5. 886, 918
{1982). This First Amendment protection covérs common-law tort claims, even where persons
are allegedly injured as a result of the constitutionally protected message. See N.Y. Times Co. v.
Sullivan, 376 U.S. 254, 265 (1964). In light of these protections, lawful advertising, itself,
cannot be the activity giving rise to nuisance liability; liability must be premised on the falsity of
the advertisement and justifiable reliance. See Restatement (Second) of Torts § 525 (1977);
Stewart v. Wyo. Cattle Ranche Co., 128 U.S. 383, 389-390 (1888); Model Civil Jury Instructions
for Rhode Island No. 2501.1.

The trial court’s novel theory broached First Amendment boundaries by imposing
liability for speech—promotions—without requiring the jury to find falsity or that the speech
resulted in any Rhode Island transaction involving Defendants’ products. In a pre-trial ruling,
the trial court recogﬁized this First Amendment protection, holding that “the suit brought and
proffered here is not directed at the speech, the protected commercial speech, by the defendants
or any of them.” A. 2396 (46:26). Nonetheless, the court allowed into evidence advertisements
from Defendants purportedly showing their promotion of lead pigments for use in paint, even
though there was no evidence connecting these advertisements to purchases of Defendants’
products in Rhode Island, and no requirement that the jury find them to be false. See, e.g.,

A.4110-4117 (101:5424-5431); see also A. 1294-1295, 1299-1323, 1501, 1504 {P’s Exhibits
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172-173, 175-183, 198, 202). The court justified the introduction of this evidence “to show the
‘purpose or character’ of conduct creating that nuisance . . ., even if it also refers to speech
activities.” A. 387 (Rule 50/59 Op. at *94).

Just as with the petitioning evidence, thbugh, this post-hoc explanation does not
withstand scrutiny. The trial court is correct that Defendants’ advertisements of lead pigments or
paints were relevant to show their “promotion” of them, but this tautologous statement does not
show how the advertisements were relevant beyond allowing punishment for the speech itself.
The trial court itself suggested that the advertising could support liability, holding that “the
evidence of national advertisements of lead-containing paint for each Defendant,” along with
other evidence, “formed a sufficient basis to find substantial contribution” of Defendants to the
“cumulative presence” of lead paint. A. 376 (Rule 50/59 Op. at *46-*47). Because as
Millennium explains, see Millennium Br. at 38, 42-43, 47-48, no evidence linked these
advertisements to Rhode Island conduct, they could have been used only as grounds for
punishing Defendants for the promotion itself, rendering the jury’s verdict unconstitutional. Asa
result, the proceedings below crossed the line from regulating fraud and causally-related
transactions into punishing speech itself. See Braun v. Soldier of Fortune Magazine, Inc., 968
F.2d 1110, 1117 {5th Cir. 1992) (“Imposing tort liability for publishing advertisements that result
in injury directly implicates the First Amendment interest in commercial speech.”).

Even if a constitutionally permissible purpose existed for the admission of Defendants’
advertisements, the trial court failed to limit the jury’s consideration to only those constitutional
purposes. When the trial court rejected Defendants’ proposed limiting instructions, see A. 5570
(Ds’ Proposed Instr. 44); A. 5551 (Sherwin-Williams’ Proposed Instr, 7), it permitted the jury to

use advertisements unconnected to any Rhode Island activity as the basis for liability—the
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speech itself was punished. As discussed above, this failure is inconsistent with the precedents
of this Court and the U.S. Supreme Court. See, e.g., Brown, 900 A.2d at 1160; Pennington, 381
U.S. at 670.

D. The Trial Court Erred In Adﬁiﬁing And Failing To Provide A Limiting

Instruction Concerning Evidence About Defendants’ Constitutionally-
Protected Associational Activities.

The U.S. Constitution broadly “restricts the ability of the State to impose liability on an
individual solely because of his association with another.” Claiborne Hardware, 458 U.S. at
918-19. See U.S. CONST. amend, 1; R.I. CONST. art. |, sec. 21. “Joining organizations that
participate in public debate, making contributions to them, and attending their meetings are
activities that enjoy substantial First Amendment protection.” In re Asbestos Sch. Litig., 46 F.3d
1284, 1294 (3d Cir. 1994). This principle holds true for corporate defendants, where “though a
corporation, it is directly engaged in those activities, claimed to be constitutionally protected.”
NAACP v. Button, 371 U.S. 415, 428 (1963). |

Despite this well-established First Amendment jurisprudence, the trial court allowed
Plaintiff to introduce volumes of evidence regarding the LIA, a trade organization of which
Defendants were members at different times. In addition to the testimony regarding the LIA’s
petitioning activity, Plaintiff introduced evidence about the LIA’s alleged attempts to fight
individual diagnoses of lead poisoning, to combat the substitution in paints of other materials for
lead, to influence the medical community, and to convince governmental organizations
themselves to use lead paint. A. 3421-3444, 3448-3451, 3456-3482, 3497-3507, 3552-3554,
3653-3658, 3668-3670, 3676, 3682, 3691-3692 (87:3596-3619, 3647-3650, 3668-3694; 89:3838-
3848, 3893-3895; 90:4091-4096, 4106-4108, 4114, 4120, 4145-4146). After much of this
evidence was introduced and the testimony was heard by the jury, the trial court ruled that

Defendants could not be held liable for the LIA’s activities because the LIA was not an agent of
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Defendants. A. 3486-3492 (89:3792-3798). While the court told the jury that it could not
impute the LIA’s actions to Defendants, it failed to strike the vast majority of the LIA evidence.
A. 3490-3491, 4081-4082 (89:3796-3797; 100:5396-5397). Further, even after this ruling, the
court allowed Dr. Rosner to testify regarding the LIA’s campaigns promoting the use of iead
pigments or paints. A. 4136-4145, 4186-4191 (101:5450-5459, 5500-5505). Dr. Rosner used
these campaigns as proof of Defendants’ liability for the sale and promotion of lead pigments for
use in paint in Rhode Island. A. 4167-4169 (101:5481-5483)
In closing argument, Plaintiff’s counsel improperly cast guilt on Defendants for merely

belonging to and associating with the LIA:

[What the State is saying is that if you don’t agree with your

industry organization, get out or speak out or do something

different. Don’t continue paying your dues. Don’t keep funding

the programs. Don’t keep going to the meetings. Don’t keep

serving on the board of directors, don’t keep serving on

committees . . . . Not a one; not a single one of these defendants

said stop it. Not a single one of them said, not a single one of them,
quit the LIA to protest their conduct.

A. 5167 (119:7934); see also A. 2504-2507 (64:35-38); A. 3426-3441 (87:3601-3616).
Defendants’ right to belong to the LIA, to pay membership dug:s, and to participate in the
LIA fall within the heart of the associational freedoms protected by the Constitution. Thus,
Plaintiff’s argument that Defendants were required to speak out against, or to disassociate from,
the LIA turns the First Amendment on its head. As the U.S. Supreme Court has recognized,
liability may not be premised on association with an organization unless the organization has an
illegal purpose, the person joins knowing the illegal purpose, and the person has the specific
intent of furthering that purpose. See, e.g., Claiborne Hardware, 458 1U.S. at 918. None of these

criteria was proven, let alone exists, here.
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The trial court recognized that “[s]ome of counsel’s statements regarding membership in
the LIA were improper,” but held that the jury instructions on lack of agency cured any prejudice.
A. 414 (Rule 50/59 Op. at *206). However, the court impermissibly failed to identify the limited
purpose for which the LIA evidence could be considered. This failure conflicts with Claiborne
Hardware Co., where the U.S. Supreme Court reversed the Mississippi Supreme Court, holding
that the evidence, counsel’s argument, and jury instructions must adequately define the conduct
upon which damages could be imposed under the First Amendment. 458 U.S. at 917-18.
Compounding this error, the trial court failed to remind the jury of its limiting instruction on
agency either at the close of the evidence or during its final jury instructions, and the court would
not allow NL’s counsel to argue the agency instruction to the jury during closing argument. A.
5104, 5108-5115 (117:7596, 7608-7615). The court also failed to issue a specific instruction on
Defendants” associational rights. See A. 5569 (Ds’ Proposed Instr. No. 43).

| The prejudice here is apparent based on the sheer volume of LIA evidence, combined
with Plaintiff’s treatment of that evidence as direct proof of liability. There was more evidence
concerning the LIA than there was concerning the actions of any individual Defendant.
Moreover, the LIA evidence was highly inflammatory, as it related to alleged attempts to
influence the government and the medical community. Given the nature and quantity of this LIA
evidence, and the trial court’s failure to instruct on its limited purpose, there was an
impermissible risk that the jury used it, as encouraged by Plaintiff’s counsel, to hold Defendants
liable for their prior aséociation with the LIA, an unconstitutional basis for liability.
IV. THE SUPERIOR COURT’S NUMEROUS OTHER EVIDENTIARY AND

INSTRUCTIONAL ERRORS MANDATE, AT THE VERY LEAST, A NEW
TRIAL.

In view of the paucity of evidence presented at trial connecting Sherwin-Williams or any

Defendant to the alleged public nuisance, the question arises: how did Plaintiff win a jury
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verdict? Plaintiff’s tactic was the one condemned by the rules of evidence: to scare, prejudice,
blame, and point to other purportedly bad (including constitutionally protected) conduct.
Plaintiff was permitted to present evidence of children’s tragic deaths 30 or more years ago, even
though those deaths were never linked to any Dlefendant, no child has died in Rhode Island from
lead poisoning in decades, and only a handful of children in Rhode 1sland in recent years have
blood lead levels requiring medical treatment. It called Defendants racists, compared them to
notorious examples of corporate misbehavior (such as big pharmaceutical, big chemical, and big
tire companies), and labeled Defendants criminal arsonists not worthy of any defense days after a
hearing in the sensational Station nightclub criminal arson case was held across the hall.

Plaintiff was permitted to fill the trial with attacks on the character and conduct of the companies

and their counsel, and its main argument for misconduct focused on Defendants’ constitutionally

protected activities of petitioning, commercial speech and associations, and a theory of failure to
warn that Plaintiff had voluntarily dismissed from the case. Plaintiff withheld critical evidence
on the continuing, substantial decline in blood lead levels through year-end 2005 and
misrepresented to the jury that the decline in blood lead levels had instead hit a plateau. It
violated every rule in the book on closing arguments and convinced the trial court to jettison the
established statutory and common law rules of liability. This was the basis for the jury’s
verdict—numerous errors, which, at a minimum, warrant a new trial.

A. The Trial Court’s Evidentiary Rulings Were Topsy-Turvy: The Most

Relevant Evidence Was Excluded, And Highly Prejudicial Evidence Was

Admitted.

1. The trial court’s erroneous exclusion of property-specific evidence
requires a new trial,

A new trial is required when erroneous exclusion of evidence causes “substantial

injury”’——that is, where “evidence excluded was relevant and material to a crucial issue and if it
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can with reason be said that such evidence, if admitted, would probably have influenced the
verdict or had a controlling influence on a material aspect of the case.” Urbani v. Razza, 238
A.2d 383, 386 (R.1. 1968).

Here, the trial court erroneously excludéd as irrelevant all evidence and testimony
concerning individual properties. The court reasoned that “property specific evidence [wals
irrelevant in connection with the issue of whether the cumulative effect of such pigment in all
such buildings, (that is to say buildings containing lead pigment in paint or coating), was a public
nuisance.” A. 277 (2004 R.I. Super. LEXIS 191, at *5 (Nov. 9, 2004)) (emphasis added). In its
view, “the issue . . .was not as to if such pigment in any particular building or group of buildings
(however numerous) constituted a public nuisance, but rather whether the cumulative effect of all
such pigment in such properties constitute[d] a single public nuisance.” A. 276 (id. at *2).
“Thus, the [cJourt [] ruled that property specific information is not relative in the context of this
case as to whether there exists a ‘public nuisance.”” A. 290 (2005 R.I. Super. LEXIS 95, at *2
(June 3, 2005)) (internal quotation marks omitted).

Property specific evidence is the single most relevant evidence to the case. Until now,
every land-based nuisance case in Rhode Island has identified the property at issue and included
substantial property-specific evidence.'® For good reason: § 10-1-1 requires that “every” public
nuisance complaint “shall set forth the names of the parties, the object of the action, a
description of the place complained of, and a statement of the facts constituting the alleged

nuisance.” R.I. Gen. Laws § 10-1-1 (emphasis added). Similarly, the LPPA requires individual

® See, e.g., Reitsma v. Recchia, No. 00-04111, 2000 WL 1781960, at *5 (R.1. Super. Ct.
Nov. 20, 2000) (considering evidence of offensive odors from solid waste facility); Hydro-
Manufacturing, Inc. v. Kayser-Roth Corp., 640 A.2d 950, 957 (R.I. 1994) (contamination of
wells on property); Gimmick’s Inc. v. Dettore, 612 A.2d 655, 660 (R.1. 1992) (noise nuisance at
outdoor entertainment venue); Wood v. Picillo, 443 A.2d 1244, 1249 (R.I. 1982) (maintenance of
hazardous dump site).
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examination of actual paint conditions and properties to determine whether they are “lead safe”
or dangerous. See § 23-24.6-4(15).

The most analogous case, Pine v. Kalian, in which this Court upheld the grant of an
injunction against a property owner who knowiﬁgly maintained lead paint hazards, proves the
importance of property-specific evidence in a lead nuisance case. See Pine v. Kalian, 1998 R.1.
Super. LEXIS 82. In Pine, the trial court rigorously analyzed the facts for a specific property
that had been “the repeated subject in the past of numerous violations of minimum housing code
standards.” Id. at *2. It found that the premises had been “the source of lead poisoning to at
least one minor child under the age of six years™; “the defendants ha[d] been ordered by the
Plaintiff director to abate the presence of lead hazards in their premises, but ha[d] knowingly and
deliberately refused to do s0”; and, the defendant landlords had been “obstructive to and
noncompliant with, to the point of outright defiance of this Court’s interim orders.” [d. at *2-3.
Based on this property-specific record, the trial court concluded that a “persisten(t]” and
“continuing hazard presents immediate and irreparable harm to the public so long as that hazard
remains unabated.” Id. at *4. Examining this factual record, this Court affirmed. 723 A.2d 804.

The absence of property-specific evidence substantially impeded the defense in several
ways. First, without it, the real villains in the lead controversy, negligent property owners, were
excluded from the trial. See supra pp. 51-54.

Second, the absence of property-specific evidence prevented Defendants from rebutting
the existence of a nuisance. Property-specific evidence is a necessary prerequisite to rationally
assessing whether a public nuisance exists and who is responsible for it. “[I]n determining
whether the gravity of the interference with the public right outweighs the utility of the actor’s

conduct, it is necessary to consider the extent and character of the interference, the social value
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that the law attaches to it, the character of the locality involved and the burden of avoiding the
harm placed upon members of the public.” Restatement (Second) of Torts § 827, cmt. a (1979)
(hereinafter Restatement). Only property-specific evidence can demonstrate whether lead
pigments in paint are in an unreasonably unsafé condition, and whether a defendant’s conduct
was reasonable, in light of the locality involved, the utility at the time of use, and burden of
avoiding harm. Those questions turn precisely on the presence and location of the paint, the
history and condition of the property, the knowledge or negligence of the property owner, and
whether any paint on the property has actually harmed any child (if any child is present}. Here,
in contrast, no harm to any particular person was or could be shown. Thus, by excluding
property-specific evidence, the court precluded evidence of the nature and degree of harm in a
case in which unreasonable harm is the hallmark of the tort. See Citizens for Preservation of
Waterman Lake v. Davis, 420 A.2d 53, 59 (R.I. 1980) (holding that “[1]iability is imposed only in
those cases in which the harm or risk to one is greater than he ought to be required to bear under
the circumstances™).

2. The trial court erred in admitting highly improper evidence and
argument about a purported failure to warn and knowledge of harm.

Independently, a new trial is required because the trial court wrongfully admitted
irrelevant and prejudicial evidence pertaining to dismissed theories of liability—failure to warn
and products liability. A court is required to exclude evidence where it “is of limited or marginal
relevance and enormously prejudicial.” Boscia v. Sharples, 860 A.2d 674, 677-78 (R.1. 2004)
(internal quotation marks omitted); see also R.I. R. Evid. 403. Otherwise, the admission of such
evidence that “may well have affected the jury’s evaluation of the evidence” constitutes
reversible error. State v. Lemos, 743 A.2d 558, 565 (R.1. 2000) (finding admission of evidence

reversible error). “Furthermore, this court has held that if we are unable to say whether the jury
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would have reached the same verdict if the evidence had not been improperly admitted, we will
enter a finding of reversible error.” State v. Gallagher, 654 A.2d 1206, 1211 (R.1. 1995)
(internal quotation marks omitted).

In violation of these rules, the trial court admitted irrelevant and highly prejudicial
evidence about Defendants’ supposed knowledge of, and failure to wam about, the hazards
posed by lead pigments in paint, after Plaintiff had voluntarily dismissed its product liability and
tort claims, and the court precluded Defendants from invoking the standard defenses to these
claims. Plaintiff’s repeated refrain at trial was that “[these defendants sold their lead without a
warning for decades. And therefore, these defendants should be liable for the damage.” A. 5159
(119:7926) {emphasis added). The theme: “No warning. No information about health. No
education. And Sherwin-Williams continued to sell their deadly cumulative poison for seven
decades. Ladies and gentlemen, Sherwin-Williams knew that their lead products were dangerous
to kids, and they sold it anyway.’; A. 5146 (119:7913)." Numerous Plaintiff witnesses
sponsored this theme. Dr. Michael Kosnett, whose testimony and accompanying exhibits should
have been excluded or stricken entirely, testified about the information available in medical
literature prior to 1950 concerning childhood lead poisoningf20 Dr. Gerald Markowitz, the vast
majority of whose testimony and accompanying exhibits should have been excluded, testified

that “at the time [they were selling lead for use in paint] the Defendants in this lawsuit had

19 See also A. 3746-3750, 3783-3784, 4079-4080, 4129-4130, 4738, 4791-4793 (92:
4344-4348, 4439-4440; 100:5394-5395; 101:5443-5444; 105:6046, 6099-6101).

2 See A. 2907-2914, 2919-2950, 2952-3017, 3100-3172, 3225-3254 (75:1710-1717,
1735-1766, 1768-1833; 77:2123-2195; 78:2304-2333); see also A. 504-509, 510-515, 516-520,
521-550, 551-553, 554-557, 558-562, 563-574, 575-578, 579-585, 586-588, 589-591, 592-595,
596-602, 603-606, 607-608, 610-633, 634-637, 638-642, 643-647, 648-655, 656-670, 671-684,
685-688, 689-749, 750-751, 752-766, 767-791, 792-819, 820-821, 823-870, 871, 872-875 (P’s
Exhibits 38, 39, 40, 41, 42, 43, 44, 45, 47, 48, 49, 50, 51, 52, 53, 55, 56, 57, 58, 59, 60, 61, 62,
63, 64, 65, 66, 67, 69, 70, 71,72, 73).
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extensive knowledge about lead poisoning in general and had extensive knowledge about the
dangers of lead pigment for children in particular.” A. 3417 (87:3567).%' Dr. David Rosner
improperly testified about Defendants’ supposed knowledge of lead’s toxicity and alternative
methods of manufacture at the time it sold and manufactured lead pigments.”> He also testified
about Defendants’ failure to warn or use other precautionary measures.”’

Plaintiff further argued that Defendants failed to warm because they were racists. Over
strenuous objection, Plaintiff used documents and testimony purporting to show that in the
-1950’s, the LIA was supposedly aware of lead poisoning risks, but disregarded them, because it
considered childhood lead poisoning to be a problem limited to “‘slum dwelling[s],” see A. 3545
(89:3886), and believed that “black and other minority children” were most affected by lead
poisoning (issued at a time when Sherwin-Williams was not even a member). A. 3506, 3509-
3510, 3553 (89:3847, 3850-3851, 3894). This inflammatory testimony plucked a sentence out of
an LIA document which said “[t]hat, until we can find means to (a) get rid of our slums, and (b)
educate the relatively uneducable parent, the problem will continue to plague us.” A. 1023 (P’s
Exhibit 113). Other LIA evidence supposedly showing Defendants’ “knowledge” of lead risks

included assertions that the LIA fought individual diagnoses of lead poisoning by visiting

2! See A. 3738-3753, 3756-3760, 3768-3781 (92:4336-4351, 4412-4416, 4424-4437); A.
1237-1240 (P’s Exhibit 134).

2 See A. 4051-4058, 4126-4131, 4192-4195, 4715-4717, 4735-4738 (100:5366-5373;
101:5440-5445, 5506-5509; 105:6023-6025, 6043-6046); A. 466-483, 1265-1281, 1282, 1284-
1287, 1288, 1501 (P’s Exhibits 10, 164, 165, 166, 167, 168, 198).

2 See A. 4058-4080, 4094-4126, 4134-4136, 4721-4733 (100:5373-5395; 101:5408-5440,
5448-5450; 105:6029-6041); A. 1289-1292, 1293, 1294, 1295-1298, 1299, 1300, 1301-1316,
1318-1319, 1320-1321, 1322, 1323-1416, 1433 (P’s Exhibits 170, 171, 172, 173, 175, 176, 177,
179, 180, 181, 183, 188).
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treating physicians and arguing with their diagnosis,?* combated adverse publicity and attempted
to influence the medical community,” opposed substitutions of lead with other materials,”®
fought lead legislation in other States,”” failed to wamn and failed to support regulation,” and
improperly treated childhood lead poisoning as -a public relations problem.”

None of this “knowledge” or failure to wam evidence—and certainly none of the
inflammatory evidence—should have been admitted. Plaintiff voluntarily dismissed its strict
liability and negligent failure to wam claims with prejudice prior to trial. See A. 5460-5464
(Second Amended Complaint Counts 3-6); A. 249-254 (2/27/04 Order). Moreover, the trial
court instructed the jury that Defendants’ conduct “need not be intentional or negligent to impose
liability.” A. 5355 (120:8129).

Without question, this evidence was unfairly prejudicial. As a result of it, Plaintiff was
able to argue repeatedly for liability under a dismissed legal theory—failure to warn and
products liability. Plaintiff’s closing was entirely inappropriate, focusing on conduct and failure
to warmn, not on nuisance liability:

[T]hey made very, very bad choices. And their bad choices have
ultimately led to the public health crisis that we have here today.

The defendants chose, they chose not to educate people about the
dangers of their product. . . . The defendants chose not to wam.

# See A. 3464-3474, 3652-3658 (89:3676-3686; 90:4091-4096); A. 909-914, 926-937,
938-944, 945-959, 960-979 (P’s Exhibits 96, 98, 107, 108, 109).

B See A. 3447-3451, 3495-3507 (87:3646-3650; 89:3836-3848).

% See A. 3421-3444, 3448-3451, 3457-3462 (87:3596-3619, 3647-3650, 3669-3674);
A. 892-893, 894-908 (P’s Exhibits 94, 95).

7 See A. 3552-3554, 3557-3601 (89:3893-3895, 3902-3946); A. 960-979, 1024-1036,
1037-1050, 1051-1071, 1114-1208 (P’s Exhibits 109, 115, 116, 117, 125).

% See A. 3473-3474 (87:3685-3686).

 See A. 3503-3506, 3587-3588, 3725-3727 (89:3844-3847, 3932-3933; 91:4265-4267);
A.960-979, 1114-1208 (P’s Exhibits 109, 125).
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The defendants chose to recklessly promote, and the defendants
chose to downplay the hazards.

A.5171 (119:7938). Dramatically, the State urged:

Ladies and Gentlemen, if you discuss nothing else in your
deliberations, the fact that these four companies knew that they
were making and selling a very dangerous product and knew that
their product was injuring kids and contaminating our homes, that
alone is reason for you to order them to step up to the plate and
help clean up the mess.

A. 5153 (119:7920).%°

3 This is only a smattering of examples. As even a quick glance at the closing argument
reveals, Plaintiff’s closing was a highly-charged and improper plea for the jury to base liability
on failure-to-warn and “bad conduct” irrelevant to the nuisance cause of action as defined by the
trial court. See A. 5143 (119:7910) (Sherwin-Williams “knew that it could cause brain damage.
They knew it killed kids, and they even knew how it happened, and they chose to sell it
anyway.”}; A. 5144 (119:7911) (“The defendants’ failure to do the right thing has harmed tens of
thousands of Rhode Island’s children. . . . If you make a product that hurts people, then you
should stop selling it. And if after you stop selling it, so that it doesn’t get any worse, you should
go back and you should help take care of any of the damage you’ve already caused.”); A. 5158
(119:7925) (“Then they were told the vital factor concerning toxic matenals is to intelligently
safeguard the public. Intelligently safeguard the public. Did these defendants do that? They did
absolutely nothing to safeguard the public.”); A. 5160 (119:7927) (“These defendants didn’t take
advantage of one single precaution to protect the public, not one. You go through every single
exhibit that you’ll have in the deliberation room, if you want, and you will not find one
precaution that they took.”); A. 5160-5161 (119:7927-7928) (“And in 1939, after 1939, after
being told all this, Sherwin-Williams and National Lead continued to put out lead for use in paint
for thirty more years. And for over a decade they didn’t have even have any kind of
precautionary label on it after that.””); A. 5162 (119:7929) (“Ladies and gentlemen, this was
reckless driving through a school zone. And it was reckless driving through a school zone back
then, and it’s reckless driving through a school zone today. It was wrong back then, and it’s
wrong today.”); A. 5167 (119:7934) (“Not a one, not a single one of these defendants said stop
it. Not a single one of them said, not a single one of them, quit the LIA to protest their conduct.
Not a single one of them did the right thing and tried to put an end to this disgraceful chapter in
America’s corporate history.”); A. 5176-5177 (119:7943-7944) (“The LIA reports to its
members that lead is under constant attack because of the serious health consequences. All that
is going on. So, what do Sherwin-Williams and National Lead decide to do? Do they finally
decide to do the right thing? Did they get out of the poisonous lead business? Do they warn?
No. Instead they go on a promotional frenzy to promote their lead.”). This last comment was
particularly improper as to Sherwin-Williams since the document to which counsel was referring,
Plaintiff’s Exhibit 185, did not come into evidence against Sherwin-Williams.
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The trial court erroneously allowed Plaintiff to try a dismissed products liability case and
to make repeated, highly-charged, and emotional products liability arguments in closing in a case
where Plaintiff had voluntarily dismissed with prejudice its tort claims, including its failure to
wam claim, in apparent recognition of the fact ﬂlat it could not satisfy the elements of the claim.
This, without more, is grounds for a new trial. See Broaddus v. Fla. Power Corp., 145 F.3d 1283,
1285-88 (11th Cir. 1998) (reversing and remanding for new trial because statements made by
counsel during closing argument regarding a dismissed claim “confused the issues and blurred
the line between the two distinct causes of action™); Brown v. Nat’l Acad. of Scis., 844 A.2d 1113,
1124-25 (D.C. Ct. App. 2004} (affirming trial court’s grant of new trial due, in part, to improper
references during closing argument to claims dismissed from the case).

Compounding the prejudice, the trial court allowed Plaintiff to take advantage of its
dismissal of product liability claims by refusing to instruct the jury about the legal elements of
the claim and defenses in those actions. See, e.g., A. 5545, 5546, 5547, 5548-5549, 5550
(Sherwin-Williams’ Proposed Jury Instruction Nos. 1, 2, 3, 4, and 5). For example, had Plaintiff
maintained a failure to wam claim, Defendants would have defeated the claim through the
well-settled rule that a manufacturer does not have a general duty to warn the public at large; it
has a duty to warn only purchasers and foreseeable users of its products. See Carrier v, Riddell,
Inc., 721 F.2d 867 (1st Cir. 1983); Restatement § 402A, cmt. a, 0. Similarly, if a purchaser is a
knowledgeable or sophisticated user, there is no duty to warn the user of risks about which the
user has knowledge or should have knowledge through the relevant trade. Restatement § 388,
cmt. k; Duane v. Okla. Gas & Elec. Co., 833 P.2d 284, 286 (Okla. 1992).- In addition, this Court
has long recognized, “[a]s a general rule, [that] component manufacturers and sellers should not

be liable under this section unless the component part itself was defective when it left the
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manufacturer.” Buonanno v. Colmar Belting Co., 733 A.2d 712,716 (R.1. 1999). Apart from
these well-established common law defenses, the “Effect of Alteration of Product After Sale”
statute (the “Immunity Statute™), R.I. Gen. Laws § 9-1-32, prevents liability under a theory of
failure to warn where a product is altered or mddiﬁed. R. L. Gen. Laws § 9-1-32(b); see also
supra pp. 18-19,

In light of these numerous defenses that would have defeated any formal failure-to-warn
or products claims by Plaintiff, Defendants proposed several jury instructions that would have
given the jury a framework with which to evaluate the failure-to-warn and products argument
and evidence that permeated the trial. For example, Defendants’ Proposed Jury Instruction
Number 26 provided that “[i]f a product has been altered or modified since the time it was
manufactured and the subsequent alteration or modification was a substantial cause in bringing
about the injury complained of, then a manufacturer cannot be liable for the injuries resulting
from the subsequent modification or alteration of the product.;’ See A. 5565. In addition,
Defendants requested an instruction that “[a]s a general rule, a manufacturer of a raw material or
component part that is not defective and that is incorporated by another entity into a finished
product sold to consumers is not responsible for any injuries that may be caused by that finished
product.” A. 5559 (Proposed Jury Instr. 21). Finally, Defendants proposed a number of
instructions explaining principles such as the consumer’s duty to maintain a product (see A. 5566
(Proposed Jury Instr. 27)), the absence of any duty of a manufacturer to furnish a product that
will last forever, and the lack of manufacturer liability when a product is misusé:d or used beyond
its useful life. See A. 5567, 5568 (Proposed Jury Instr. 28, 29).

The trial court, however, did not give any of these instructions requested by Defendants.

That is, the trial court allowed Plaintiff to drop its failure-to-warn and products claims
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‘

“formally,” but to introduce evidence germane only to those claims and argue them in closing as
a basis for liability, while not explaining to the jury the various applicable elements of the claim,
scope of any duty, and defenses that would have defeated the claims and that caused Plaintiff to
dismiss them voluntarily.

In its post-trial decision, the trial court retreated to its reasoning that “the State’s claim is
not a products liability claim,” but a nuisance claim. A. 403 (Rule 50/59 Op. at *161). Merely
placing the label “public nuisance” on a failure-to-warn claim, however, does not alter the nature

113

of Plaintiff’s claim, just as “‘[1]abeling a cat a dog certainly will not cause a cat to bark.”” In re
Advisory Opinion to House of Representatives (Casino II), 885 A.2d 698, 707 n.8 (R.I. 2005)
{quoting late Rhode Island Supreme Court Justice John P. Bourcier). This Court has repeatedly
held that plaintiffs cannot bypass legislative judgments or well-established legal principles
through “artful pleading.” Lotring v. Philbrook, 701 A.2d 1034, 1034 (R.I. 1997) (holding that
plaintiff could not avoid legislative abolition of the alienation of affection cause of action by re-
packaging the claim as emotional distress); see also Cohen v. Harrington, 722 A.2d 1191, 1195
(R.L 1999) (holding that state legislature could not avoid implications of federal and state tax
and constitutional law on property taxes “simply because the Legislature has chosen to label the
tax as an excise tax™).

Plaintiff’s “public nuisance” claim centers on product ingredients, lead pigments.
Plaintiff’s primary theory at trial and in its closing argument was failure to warn. Plaintiff seeks
to impose liability on Defendants for their- manufacture, promotion, and sale of products. The

claim looks like a products claim, feels like a products claim, was argued as a products claim, is

based on a products theory, and sounds like a products claim. To change the Court’s metaphor
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slightly, it may be labeled a cat-like nuisance, but Plaintiff’s case was a dog of a products claim,
and it’s barking,.

In addition, the trial court reasoned that the “failure to warn” evidence and argument
went to Defendants’ “knowledge” of lead pigménts’ hazard. See A. 389 (Rule 50/59 Op. at
*102). Under the Restatement, the court explained, one should examine whether “the actor
knows or has reason to know” of the interference’s effect on the public right to determine
whether the interference was reasonable. Id. (quoting Restatement § 821B) (emphasis supplied
by the trial court). As NL explains, see NL Br. at 71-77, the jury was never given this instruction
about knowledge. Indeed, the trial court refused to give an instruction on knowledge and
adopted the knowledge rationale after the jury verdict was rendered. As a result, the jury could
not have known to use the knowledge and failure to wam evidence only in the limited manner
the lower court proposed.

Defendants’ supposed knowledge and failure to warm, to be clear, dominated the trial and
Plaintiff’s closing. This evidence never should have been admitted. 1t was irrelevant. It was
unfairly prejudicial, and a new trial is required to overcome its taint.

3. The trial court erroneously allowed Plaintiff to prove harm today
through fifty-year-old inflammatory news reports.

The trial court also erred by allowing Plaintiff to show harm today through highly
inflammatory anecdotal evidence from 50 or more years ago, rather than actual, current instances
of elevated blood lead levels that Defendants could have examined and refuted. Over objection,
Plaintiff attempted to show a public injury today by introducing and repeatedly commenting on
three newspaper articles from 1949 and 1954 that report the tragic deaths of three young children

purportedly after ingesting lead, one dying on Christmas Day. See A. 1500, 1502, 1503 (P’s
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Exhibits 197,*' 199> and 200**); A. 4787-4790, 4793-4799, 4874-4877 (105:6095-6098,
105:6101-6107; 107:6356-6359). Of course, those articles have nothing to do with risk today.
They were used to secure a verdict based on emotion and sympathy. None of these deaths was
ever linked to a Defendant. In fact, Sherwin-Williams had stopped making white lead carbonate
pigment by mid-1947. See A. 2895 (74:1657). Moreover, these deaths concerned specific
properties and instances of harm, but evidence about those specific properties and harm (or any
property or harm for that matter) was denied to Defendants.

These articles never should have been admitted. There was no evidentiary foundation
tying these events to any Defendant. They contain hearsay within hearsay, which no applicable
hearsay exception overcomes. See R.1. R. Evid. 802. In addition, the articles were irrelevant,
because there was no evidence that any Defendant’s lead pigments injured the children in the
articles. See R.I. R. Evid. 401. It was not even clear that, in all instances, lead pigments in
paints were at issue. The articles were also highly inflammatory—a fact exploited by Plaintiff’s
counsel in an tmproper closing argument. Counsel repeatedly referred to the dead children, in
particular the Christmas-Day death of a three-year-old, telling the jury that Exhibit 197 was “the
obituary from The Providence Journal in December of 1949, It tells a story of the death of a
three-year-old boy named Richard Phalen. Richard died on Christmas Day in 1949. While we
were here in trial, the fifty-sixth anniversary of his death passed by. He would’ve been 59 years
old today.” A. 5140 (118:7861). Similarly, Plaintiff’s counsel argued that “[yJou heard about

children dying on Christmas Day because of lead poisoning. You heard siblings who survived

1 4 Child Death Laid to Paint Chewing, Providence Journal (Dec. 1949).
*2 Poisoning by Paint Seen as Boy Dies, Providence Journal (July 23, 1954).
33 Evening Bulletin (Aug. 16, 1954).
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lead poisoning, but they had comas and seizures and brain swellings. And you heard about all of

those children suffering year after year after year.” A. 5123 (118:7762).*

* As out-of-bounds and prejudicial as this particular closing argument was, it was far
from the only conduct by Plaintiff’s counsel in closing that crossed the line. Elsewhere in this
Brief, Sherwin-Williams has described how, in the closing argument, Plaintiff’s counsel invited
the jury to base Defendants’ liability on constitutionally protected conduct (see supra pp. 58, 66-
67); trumpeted a theory of liability that had been voluntarily dismissed from the case (see supra
pp. 73-75); and accused them of being racists (see supra pp. 73-74). Plaintiff did not stop there.
Plaintiff improperly cast aspersions at Defendants for having the nerve to exercise their
constitutional right to cross-examine witnesses, telling the jury that “it is shameful, it is
absolutely shameful that these defendants chose as a trial strategy to try and bring down the
credibility of two of the world’s leading experts in the area of the history of our public health.”
A. 5165 (119:7932). Counsel further vilified Defendants in its closing argument by linking them
to criminal arsonists. In closing, Plaintifl’s counsel asked the jury to “look at how these
defendants defended themselves over the last four months,” and then proclaimed:

The entire defense in this case, ladies and gentlemen, you know
what it’s like? Reminded me of? It’s like the arsonist who starts a
fire and then they blame the fire department for not getting there
quick enough or not doing enough to put out the fire. Or worse,
the arsonist blaming the homeowner for not having a smoke
detector. That’s what their defense is. None of these actions, none
of them, even if true, should relieve the arsonist of responsibility
for starting the fire. The arsonist started the fire, just like these
defendants started the public health tragedy and set it in motion by
selling and promoting poisonous lead when they knew better in the
first place.

A. 5186-5187 (119:7953-7954) (emphasis supplied).

Importantly, at the time Plaintiff’s counsel likened Defendants to arsonists, Rhode Island
was consumed by a highly publicized and very emotionally charged tragedy involving a fire at
the Station nightclub in West Warwick that resulted in 100 deaths. Just three days before
Plaintiff™s counsel made the “arsonist” closing argument, a guilty plea was entered in connection
with that fire in a courtroom across the hall from where the trial took place, an event obvious to
the jury due to the intense media coverage and extra security in the courthouse. In light of the
highly publicized nature of the West Warwick fire and the extreme proximity in time and place
of the guilty plea connected to the fire, the jury would have understood Plaintiff counsel’s
characterization of Defendants as arsonists as likening them to the man who pleaded guilty in the
West Warwick fire case—a man vilified at the time for causing so many horrible deaths.
Defendants moved for a mistrial based on this improper and highly inflammatory argument. A.
5208-5210 (119:7975-7977). The court, however refused to grant a mistrial or give an
instruction that specifically addressed the arsonist accusation. A. 5333-5335 (120:8107-8109).
In its post-trial decision, the trial court erroneously concluded that this argument “is within the
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In its denial of Defendants’ post-trial motions, the trial court resorted, yet again, to its
knowledge rationale, concluding that “the documents were admissible to demonstrate that reports
of harmful effects of lead were public knowledge during the relevant time periods.” A. 408
(Rule 50/59 Op. at *183). However, the state olf “public knowlcdge” was not an issue in this
case. The jury was never given any instruction whatsoever on *“public knowledge” and was told
that Defendants’ knowledge was irrelevant. See NL Br. at 71-77. Plaintiff never proved,
moreover, that Sherwin-Williams or any.other Defendant saw the articles or that the
circumstances described in the articles exist today. Because the articles were improperly
admitted and used to inflame the passions of the jury, the jury’s verdict should be set aside and a
new trial granted. See Marley v. Providence Journal Co., 134 A.2d 180, 185 (R.I. 1957) (“[T]he
error in admitting the editorial [newspaper article] was prejudicial to such an extent that only a
new trial can cure it.”); Sipsas v. Nevada, 716 P.2d 231, 234 (Nev. 1986) (finding court abused
its discretion in admitting autopsy photograph of child where photograph’s “prejudicial effect . . .
outweighed any possible probative value”); see also R.1. R. Evid. 403.

B. The Trial Court Erred In Failing To Instruct The Jury That Plaintiff Was

Required To Satisfy The Heightened Standard Of Clear And Convincing
Proof.

The trial court erred in instructing the jury that Plaintiff’s proof was governed by the
“preponderance of the evidence” standard. For two independent reasons, the clear and
convincing standard applied, and a new tnal is required to correct the court’s misstatement of the

law. See Baccariv. Donat, 741 A.2d 262, 264 (R.1. 1999).

{continued...}

bounds of proper argument.” A. 413 (Rule 50/59 Op. at *202). On its face, the closing
argument, in this piece and in its entirety, was well out of bounds and justifies a new trial.

-82-



1. Because Plaintiff sought a mandatory injunction, the jury should have
been instructed under the clear and convincing evidence standard.

It is well established that “[t]he dramatic and drastic power of injunctive force may be
unleashed only against conditions generating a presently existing actual threat; it may not be
used simply to eliminate a possibility of a remote future injury, or a future invasion of rights, be
those rights protected by statute or the common law.” Holiday Inns of Am., Inc. v. B & B Corp.,
409 F.2d 614, 618 (3d Cir. 1969). When a court seeks to implement a remedy by way of an
order requiring a party to take certain act‘ions; the proceedings are in the nature of a mandatory
injunction and must demonstrate a clear and convincing showing of irreparable harm. See R.L
Civil Prac. & Proc. § 473 (an injunction that requires a person to perform some act is a
“mandatory” injunction; due to the extraordinary character of the remedy, it should only be
granteci in cases of great urgency and when the right of the complainant is very clear);
Kucukkaya v. Demirgioglu, No. 85-04000, 1985 R.I. Super. LEXIS 116, at *9 (R.1. Super. Ct.
Dec. 18, 1985) (“[A] request for a mandatory injunction is governed by stricter standards than
that of an injunction which merely maintains the status quo.”); SW Indus. v. Aetna Cas. & Sur.
Co., 646 F. Supp. 819, 824 (D.R.1. 1986) (the affirmative nature of the conduct that SW is
requesting of the defendants requires that the requested injunction be characterized as mandatory;
here, plaintiff failed to show that they faced a threat of irreparable harm, and the motion for
injunctive relief was denied).

In the public nuisance context in particular, when a party seeks to remedy a claimed
public nuisance through injunctive relief, the requested remedy of abatement is a mandatory one,
and the plaintiff must prove its entitlement to this remedy by “clear and convincing” evidence.
See Pine v. Kalian, 723 A.2d 804, 805 (R.1. 1998) (“finding of the trial court clearly support the

issuance of a mandatory injunction™) (emphasis added); see also City of Whitehall v. Zageris, No.
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98AP-1068, 1999 WL 355820 (Ohio Ct. App. June 3, 1999) {city sought injunctive relief in
order to abate the purported “public nuisance” created by the deteriorated condition of the real
property and structure built on the real property; tnial court did not err in issuing injunction as to
the personal property because the court’s factu.':il determinations and resulting rulings as to the
personal property were supported by clear and convincing evidence); Spenard Action Comm. v.
Lot 3,902 P.2d 766, 774-75 (Alaska 1995) {(citing cases in numerous jurisdictions standing for
the proposition that the correct standard of proof in nuisance abatement actions is clear and
convincing).

There can be no question that the heightened standard applicable to mandatory
injunctions applies here. Damages were no longer in the case when it went to the jury, and
Defendants have not made lead pigments for residential use for 30 years. As a result, there is no
current, ongoing conduct of the Defendants that could be subject to a prohibitory injunction. The
remedy Plaintiff seeks, abatement, would require Defendants to take affirmative steps in
connection with lead remediation.

Despite the mandatory nature of the abatement remedy requested, the trial court failed to
instruct under the “clear and convincing” standard at trial. At the time the parties argued jury
instructions, Defendants contended that Plaintiff was not entitled to the mandatory injunctive
order of abatement unless it first obtained jury findings based on a “clear and convincing
standard.” See A. 5532-5533 (07/08/05 Defendants’ Memorandum of Law in Support of their
Proposed Jury Instruction for a ;‘Clear and Convincing Evidence” Standard of Proof at 1-2)
(“[Blecause the Court’s determination on any request for equitable relief must be consistent with
the jury’s findings of fact, and because the State seeks present relief for future harms, the Court

should instruct the jury that the State must prove its case by clear and convincing evidence.”).
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Plaintiff responded that it was not required to meet this standard.” A. 5541 (See 07/15/05
Plaintiff’s Memorandum in Opposition to Defendants’ Memorandum of L.aw in Support pf their
Proposed Jury Instruction for a “Clear and Convincing Evidence” Standard of Proof at 6) (“[T]he
jury should be instructed that its finding that leﬁd paint constitutes a public nuisance in Rhode
Island be based on a preponderance of the evidence.”); A. 5540 (id. at 5) (“The standard of proof
required for injunctions does not apply to this cause of action because the State is not secking
injunctive relief.”); A. 5541 (id. at 6) (“A clear and convincing standard of proof, while
appropriate in the context of injunctive relief, does not apply and should not be used in public
nuisance cases.). As a result, the incorrect, more lenient, preponderance of evidence standard
was used at trial. See A. 314-315 (120:8119-8120).

Defendants were prejudiced by this misstatementlof the law, because Plaintiff could not
have‘satisﬁed the heightened standard. The trial court, itself, observed that Plaintiff’s evidence
was “thin.” See A. 376 (Rule 50/59 Op. at *47) (“This Court has had opportunity in another
context to remark that the evidence of Rhode Island conduct was ‘thin at best’ for purposes of
imposing punitive damages.”). In ruling on the post-trial motion, the trial court held that the
higlier burden of clear and convincing evidence did not apply because Plaintiff alleged a
nuisance that presently existed and not merely an anticipated or proposed nuisance. A. 404
(Rule 50/59 Op. at *166). In so ruling, the Court misapprehended the legal standards governing
Plaintiff’s evidentiary burden. The clear and convincing standard applies for the separate and
independent reason that Plaintiff sought a mandatory injunction.

2. The anticipatory nature of the nuisance, separately, required a clear
and convincing instruction.

In addition, clear and convincing evidence standard applied, because the nuisance

encompasses future harms. This Court has held that a court can exercise its equitable power to
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prevent a future nuisance only when the public injury is more than “mere conjecture.” O’Reilly v.
Perkins, 48 A. 6, 6 (R.I. 1901). As a result, where the nuisance involves a future injury, “the
evidence must show clearly and convincingly that substantial damage to the complainant’s
property or business will be practically certain fo result from the operation by the respondent of
the business against which an injunction is sought.” Otto Seidner, Inc., v. Ralston Purina Co., 24
A.2d 902,909 (R.L. 1942). In Berberian v. Avery, 205 A.2d 579 (R.1. 1964), this Court rejected

a nuisance claim where Plaintiff sought to enjoin the City’s “spraying the residential property . . .
with lethal nonselectivé toxic chemicals which it is alleged “will kill outright or have serious sub-
lethal effects on many living things which ingest or contact them, directly or indirectly.’”

Id. at 580. The Court reasoned that “a bill secking injunctive relief premised on nuisance is
demurrable where the factual allegations go no further than to set forth speculative or conjectural
injuries unaccompanied by assertions that they will in fact happen or where such allegations are
limited to averments of an apprehension of injury or restricted to the conclusion that irreparable
injury will result.” Id. at 582 {(emphasis added).

Because the alleged nuisance is based in part on a future threat of harm, Defendants
proposed the following instruction: “the State must prove that significant injury to that right is
practically certain to occur. Consequences which are contingent or speculative are not properly
considered.” A. 5556 (Proposed Jury Instr. 12}. Over Defendants’ objection, the court rejected
this proposed instruction and instructed the jury that:

Harm or injuries necessary for a public nuisance to exist may be . . .
either actual present harm or the threat of likely future harm. The
threat of likely future harm means harm likely would occur in the
future which the public ought not have to bear as a result of a
condition which exists today. A threatened harm may be

unreasonable if the condition is of such a continuing nature or is
likely to produce such permanent or long-lasting consequences as
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to have a substantial effect upon the public health; safety, peace,
comfort or convenience.

A.321-322 (120:8126-8127). This instruction is irreconcilable with the standard of “clear and
convincing evidence of practically certain future harm” established in O'Reilly, Otto Seidner,
and Berberian.

The trial court held in its post-trial decision that the clear and convincing standard had no
application because in its view Plaintiff alleged a current nuisance—lead pigments’ current
presence in the State. A. 404 (Rule 50/59 Op. at *164). This rationale does not excuse the
court’s facially erroneous instruction that invited the jury to impose liability for a future injury
under the wrong legal standard. Given the ambiguous jury instructions and verdict form, the
verdict could be premised in whole or in part on the risk of future harm.

The evidence certainly would have allowed the jury to render a \./erdict under the
incorrect legal standard. Plaintiff’s experts repeatedly testified that the mere presence of lead
pigments in paint, without more, is not presently injurious. Dr. Philip Landrigan, admitted that
children cannot be “poisoned” by intact lead paint. A. 2567, 2611 (66:426, 67:566). June
Tourangeau, another Plaintiff expert, admitted that intact lead paint has never poisoned a child.
A.2761,2805 (70:1128; 71:1239). Dr. Patricia Nolan, another Plaintiff expert and former State
Health Director, opined that “the only way you really get a harm is when the lead that’s in the
environment gets into the body of the child.” A. 3354 (83:2976). According to Dr. Nolan,
“[h]Jomes with intact paint (no damage or chipping) and no friction surface containing lead paint
are probably lead safe.” A. 3263-3264 (79:2365-2366).

The only harm Plaintiff proved from intact lead paint, which equates to presence, is its

potential to deteriorate and become a hazard in the future. See A. 2575 (67:465).
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C. The Trial Court Erred In Failing To Grant A New Trial Given Plaintiff’s
Failure To Disclose Critical Public Health Data Disproving Its
Representations To The Jury And In Discovery.

Most troubling, the trial court failed to grant a new trial in light of Plaintiff’s failure to
disclose evidence in its sole possession at the time of trial disproving its erroneous representation
to the jury that the incidence and prevalence of elevated blood lead levels in Rhode Island were
not continuing to decline under the State’s current approach to lead hazards. This withheld
information went to the heart of this trial—whether a public nuisance exists in Rhode Island and
whether abatement is necessary to prevent future harin—and was crucial to Defendants’ case.

At trial, Plaintiff and its experts relied on 2004 public health data from the “LESS
database,” which the Rhode Island Childhood Lead Poisoning Prevention Program maintains to
track lead screening results in the State. These data formed the core of Plaintiff’s claims that the
cumulative presence of lead pigments in the State is a public nuisance. See, e.g., A. 2499-2500,
2510-2513, 5128-5129 (64:23-24, 65-68, 118:7767-7768). |

More importantly, Plaintiff used the data to argue to the jury that Rhode Island’s lead
prevention programs had reached the limits of their effectiveness and that elevated blood lead
levels in the State had “plateaued.” At trial, one of Plaintiff’s witnesses testified that the decline
previously seen in the incidence of children with EBLs had leveled off. See A. 4863-4866
(106:6217-6220). Thus Plaintiff argued: “Ladies and Gentlemen, we’ve reached a plateau.
We’ve gone as far as the secondary measures of enforcement and the screening program can take
us.” A. 5137 (118:7858) (emphasis supplied). Further, Plaintiff claimed, “[w]e also know that |
in 2004 more than 1,100 Rhode Island children—there’s actually 1,167 children, real children
with real families, who tested positive for lead poisoning . . . . We know that Rhode Island has
made great strides but that today too many children still have lead poisoning.” A. 5127

(118:7766). “But if you’ll remember what Dr. Shannon told you, he was asked if lead poisoning

- 88 -



and the treatment of lead poisoning was a public health success story, and he said yes because
the numbers have come down. But he said there’s been a plateau recently and that it is still a
public health menace.” A. 5128 (118:7767) (emphasis supplied). At the time these arguments
were made, the State had real-time pﬁblic health data proving the argument false.

The year-end 2005 public health data in Plaintiff’s sole possession during the trial
directly contradicted its “plateauing” theme. There can be no question that the data were in the
State’s possession at the time of trial. An internal January 31, 2006 memorandum refers to the
data. See A. 422-423 (Rule 50/59 Op. at *241-43). The year-end 2005 data demonstrated,
contrary to Plaintiff’s representation to the jury, that the incidence of elevated blood lead levels
in that year_had the steepest decline since the late 1990s, down from 1,167 cases in 2004, to 621
cases in 2005. See A. 6055 (Rhode Island Dep’t Health, Childhood Lead Poisoning In Rhode
Island: The Numbers 2006 at 17). Of the 33,156 children tested, .01% had an elevated blood
lead level. /d. This downward trend has been further confirmed by the most recent analysis of
the 2006 public health data, which concluded that the incidence declined further from 621
children in 2005, to 500 children in 2006. A. 6052-6053 (id. at 4-5). Incidentally, this decline
more than satisfied the State’s goal for the year, to reduce the incidence to fewer than 520
children. A. 6053 (id. at 5).

The year-end 2005 data, which only the State possessed, made Plaintiff’s theory of the
case wrong. There has been no plateau; the existing regime is working, and working beyond the
State’s professed goals. As a result, Plaintiff procured a ve;-dict by misrepresenting to the jury
the fundamental fact of whether the existing statutory scheme is sufficient. This
misrepresentation, even if innocent, severely prejudiced Defendants and mandates a new trial.

R.L R. Civ. P. 60(b)(3); see Pari v. Pari, 558 A.2d 632, 637 (R.L 1989) (defining
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“misrepresentation” as “a manifestation by words or other conduct by one person to another that,
under the circumstances, amounts to an assertion not in accord with the facts,” and holding that
even innocent misrepresentation may warrant a new trial); Tonneti Enters., Inc. v. Mendon Rd.
Leasing Corp., No. 06-0704, 2006 R.1. Super. LEXIS 35, at *27-28 (R.L Super. Ct. Apr. 18,
2006); Anderson v. Cryovac Inc., 862 F.2d 910, 923 (1st Cir. 1988).

In addition, Plaintiff’s failure to disclose this evidence violated its continuing obligation
to provide evidence responsive to a discovery request and to correct discovery responses
rendered incorrect with the passage of time. See R.I. R. Civ. P. 26(e)(2)(B). Defendants
requested the LESS data in discovery, and asked Plaintiff to supplement its response to this
request as more current data became available. During trial, Defendants requested the State
provide an update of the most recent LESS data through year-end 2005. But the State refused.
See A. 422-423 (Rule 50/59 Op. at *239-*243). The data not only disproved Plaintiff’s theory at
trial. but also rendered its previous discovery responses inaccurate, which independently provides
a ground for a new trial. See Anderson, 862 F.2d at 928-30.

CONCLUSION

For the reasons stated in Parts 1, 11, and III of this Brief, Sherwin-Williams, NL, and
Millennium respectfully request that this Court grant the appeal, reverse the judgment of the
lower court and remand the case for entry of judgment in their favor. Alternatively, for the
reasons stated in Part IV of this Brief, Sherwin-Williams, NL, and Millennium ask this Court to

grant their appeal, vacate the judgment below, and remand the case for a new trial.
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