




....--- - ---------------------------------

employment agreement with Magnuson explicitly preventing him from working in

central Ohio. (R.204, Tr.l045, 2371-72, lA. 413, 569-70.)

Several at-will CT employees in Ohio, who were not restricted by non­

competition covenants, also left CT in favor of First American. (R.204, Tr.633,

646-47, lA. 772, 775-76.) Those employees testified that they left for personal

reasons that had nothing to do with Magnuson. (R.204, Tr.2634-36, 2654-55,

2691,2737,2754,3123-27,3138-50, lA. 589-91,593-94,475,479,740,726-30,

482-86, 533-34, 669-72, 760-61.)

Timeline

Between the time that Magnuson started to work for the company and when

he left for First American, Chicago Title made more than $35 million in profits

based on Columbus operations. (R.73, Magnuson AfE. ~37, lA. 1199.) The

evolution of Magnuson's responsibilities, his changing employment agreement,

and the financial reward that CT realized on its 1991 investment can be

summarized in the following timeline:
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CT's Lawsuit

On April 24, 2003, CT filed this lawsuit, asserting that Magnuson breached

the covenant by joining First American (the "Contract Claim"). (R.l, Complaint

<j[18, lA. 38.) It also asserted a tortious interference claim against both Magnuson

and First American ("defendants"), alleging that defendants had improperly

recruited CT employees (the "Recruitment Claim"). (ld. ~28, lA. 40.) CT later

added a second tortious interference claim, asserting that First American interfered

with the Magnuson covenant (the "Interference Claim"). (R.2l, Amended

Complaint ~52, lA. 62.)

On August 25, 2004, the court granted CT partial summary judgment, ruling

that the covenant was enforceable through the date of its ruling, that Magnuson

breached it by contacts with certain CT customers, and that First American induced

the breach. (R.98, 01'. at 9-16, l.A. 1314-21.) The court reserved proximate cause

and damages issues for trial. It also denied CT summary judgment on CT's

Recruitment Claim, finding material issues offact as to "what effect, if any,"

Magnuson played in individual employment decisions, and whether, if First

American "successfully exploited Magnuson, such conduct constituted an

impermissible business practice or simply vigorous but fair competition." (ld. at

21, lA. 137.)

- 11 -
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In December 2004, CT dismissed the Recruitment Claim. (R.149,

Stipulation, J.A. 311.) The stipulation of dismissal provided that "[t]o the extent

the conduct at issue in [the Contract] and/or [Interference Claims] proximately

caused any [CT] employees to terminate their business relationships with [CT],"

then any resulting damages "are recoverable" on the Contract Claim and

Interference Claims. (Jd. at 1-2, J.A. 311-12.)

Trial, Verdict, and New Trial Motion

The trial below involved proximate cause and damages issues in the

Contract Claim (against Magnuson) and the Interference Claim (against First

American). Before the case was submitted to the jwy, however, the court ruled

that the Magnuson covenant was enforceable through December 31, 2006. (R.204,

Tr.320 1, J.A. 823.) The court also held that CT had submitted sufficient evidence,

as measured by the clear and convincing standard, to pursue the punitive damages

claim before the jwy. (R.204, Tr.1989, J.A. 817.) Further, the court granted CT's

motion for judgment as a matter of law that it was a lost volume seller exempt

from the near universal duty to mitigate damages. (R.204, Tr.3196, J.A. 822.)

Accordingly, when the court instructed the jurors, it made clear that they "may not

consider mitigation." (R.204, Tr.3406-07, 3428-29, J.A. 870-71,876-77.)

- 12 -
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On the Contract Claim, the court instructed the jury that the Magnuson

covenant was enforceable through 2006 and that "[t]his Court has already found"

that Magnuson breached its terms. (R204, Tr.3401-03, J.A. 865-67.) Therefore:

[Y]ou [must] decide ... whether [CT] proved by a
preponderance of the evidence that ... Magnuson's
breach... proximately caused [CT] to suffer any damages,
and if so, how much.

(R204, Tr.3401, J.A. 865.) Likewise, on the Interference Claim, the court

instructed that it "has already found" that First American "interfere[d] with the

employment contract... by inducing ... Magnuson to breach it." (R204, Tr.340 1-02,

lA. 865-66.) Thus:

[Y]ou [are] to decide ... whether [CT] proved by a
preponderance of the evidence that First American
proximately caused [CT] to suffer compensatory
damages, and if so, how much. If you fmd that [CT] is
entitled to compensatory damages, you will decide
whether [CT] has proved by clear and convincing
evidence that it is entitled to punitive damages.

(R.204, Tr.3402, I.A. 866.)

For its punitive damages instruction, the court failed to instruct the jury that

its punitive damages award may be based only upon acts that were both tortious

and caused injury to CT, which was contrary to both the instruction proposed by

First American and the requirements of Ohio Revised Code § 23I5.21(B). (R204,

Tr.3408-09, lA. 872-73; R157, Defendants' Proposed Instruction 13, J.A. 358.)

And as to the jury's damages calculations, the court utilized jury interrogatories
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that failed to require the jury to specifY the amount of damages awarded for each of

CT's claims. (R.185, Verdict and Interrogatories, J.A. 369.)

CT's counsel compounded the flaws in the court's instructions and

interrogatories by making numerous jury arguments aimed only at creating

confusion and inflaming the jurors. For instance, CT's counsel suggested that First

American acted maliciously simply by defending itself at trial. (R.204, Tr.3258,

3230,3286, J.A. 838, 833, 849.) Counsel likewise incorrectly suggested that the

jury could award punitive damages based merely upon a contract breach. (R.204,

Tr.3257, 3281, J.A. 837, 845.) Next, counsel, after characterizing First American

as a "money factory" from California, improperly argued that punitive damages

were available based upon First American's size, revenues, and status as an out-of-

state corporation. (R.204, Tr.3285, 3322, 3383-85, J.A. 848, 853, 860-62.) What

is more, counsel told the jury that First American had engaged in deception,

notwithstanding the fact that CT failed even to assert a fraud claim in the case.

(R.204, Tr.3279, J.A. 844.)

With these instructions and interrogatories, and based upon these statements

by CT's counsel during closing argument, the jury awarded CT $43.2 million:

$10.8 million for the "total amount of compensatory damages" caused by the

contract breach and tort, (R.185, Verdict and Interrogatories, J.A. 369), and $32.4

million in punitive damages. Defendants challenged the verdict through post-trial
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motions for judgment as a matter oflaw or, alternatively, a new trial. (R.l92, 193,

194, Motions, JA. 378, 383, 389.) The court denied each motion, including the

constitutional, statutory, and evidentiary challenges to the unprecedented punitive

damages award. This appeal followed.

SUMMARY OF THE ARGUMENT

By any standard, this was an unusual case and unusual award. After

prevailing at summary judgment and trial on what even CT's counsel describes as

a "novel theory" ofliability,1 one that was based upon First American's

unremarkable national business plan, CT received a substantial compensatory

damages award and a punitive damages award that not only is contrary to federal

and Ohio law, see State Farm Mutual Automobile Insurance Co. v. Campbell, 538

U.S. 408 (2003), but is also unmatched in Ohio's 203-year history. The award is

higher than the largest punitive award ever upheld on appeal in Ohio, see

Dardinger v. Anthem Blue Cross & Blue Shield, 781 N.E.2d l21 (Ohio 2002)

(personal injury), and is over six times that of the highest punitive award for an

economiC injury.

This unprecedented award was the culmination of a series of fundamental

legal errors by the district court before and during trial. First, although

1 (R.209, Hahn Loeser website, Goldfarb bio, Post-Trial Appendix Tab B,
JA. 401.)
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non-competition agreements are enforceable in Ohio only "to the extent necessary

to protect the employer's legitimate interests," Raimonde v. Van Vlerah, 325

N.E.2d 544, 547 (Ohio 1975), the court enforced the covenant through 2006 as a

protection ofCT's 1991 acquisition, even though-at the time of the transaction­

CT sought and received only ten years protection of its "business interests."

Similarly, the court found the covenant enforceable through 2006 as a post­

employment means of securing CT's relationships with employees other than

Magnuson, without inquiring whether there were more direct methods of

protecting CT's stated interests (such as covenants with those employees). See

Busch v. Premier Integrated Med. Assocs., 2003 WL 22060392, at *6-7 (Ohio Ct.

App. Sept. 5,2003). On top of that, the court enforced the covenant as a post­

employment restriction without evidence that the covenant's time period bears any

reasonable relationship to the business interests CT asserted. In addition, the court

consistently usurped the jury's fact-finding role, including granting summary

judgment to CT on its tortious interference claim and preventing the jury from

assessing whether CT mitigated its asserted damages. In light of these errors,

judgment as a matter oflaw for defendants or at the very least a new trial is

warranted.

Even if all of these decisions were sound-and they are not-the unjustified

and excessive punitive damages award must be vacated, as First American
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deserved judgment as a matter of law on that claim. In Ohio, punitive damages are

appropriate only when one's rights and safety were jeopardized, and this case

involves an alleged economic injury, not rights and safety. Equally true, far from

reflecting malice, the record below reveals nothing more than aggressive

competition between companies in a competitive industry.

Alternatively, the numerous flaws in the jury instructions and interrogatories

mandate a new trial. For one, there is no way of knowing whether the jury

impermissibly added the contract and tort damages in issuing its compensatory

award. For another, there is no way ofknowing how much the jury awarded on

CT's tort claim, the only claim that could entitle it to punitive damages, making it

impossible to measure the ratio between the tort and punitive awards, as required

for assessing the award's constitutionality. See State Farm.

The punitive award also violates the federal and state constitutional

prohibitions against excessive or arbitrary punishments. This is an economic

injury case with a substantial compensatory award that fully compensates CT for

its alleged injury, and there was no evidence of reprehensible conduct by First

American.

Not only is the award constitutionally infirm, but it is also unsustainable

when measured against Rule 59's new trial standards. The excessive award is

undoubtedly the product of the passion and prejudice incited by CT's counsel's
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improper arguments-asking the jury to award punitive damages based upon

defendant's decision to contest the case at trial, its status as a "money factory," and

its "intentional" breach ofcontract-none ofwhich are appropriate triggers for a

punitive award. Nor was the award supported by the weight of the evidence.

These flaws independently require a new trial.

ARGUMENT

H. ON THE CONTRACT CLAIM, THE EVIDENCE DID NOT
SUPPORT ENFORCEMENT OF THE COVENANT THROUGH 2006.

At the close of trial, the court held that the Magnuson covenant was

enforceable through 2006 as a protection of CT' s July 1991 acquisition of the

Agency and/or due to Magnuson's "considerable" customer contacts, relationships

with CT employees, and "exposure to the inner workings ofhis former employer."

(R.225, Op. at 31,33, lA. 175, 177.) These findings are unsupportable.

In particular, Ohio courts enforce non-competition agreements only "to the

extent necessary to protect the employer's legitimate interests." Raimonde, 325

N.E.2d at 547. Therefore, the proponent of a covenant must, as a preliminary

matter, demonstrate that it possesses protectable business interests at the time that

it seeks to enforce. See Premier Assocs. v. Loper, 778 N.E.2d 630,639 (Ohio Ct.

App. 2002) (affmning denial of enforcement where employer had no "legitimate

interest" at the time the employee "began to compete"); Premier Health Care

Servs., Inc. v. Schneiderman, 2001 WL 1658167, at *6 (Ohio Ct. App. Dec. 28,
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200 I) (similar). In addition, the party must prove that its restrictions are "no

greater than is required for the protection" of those interests. Basicomputer Corp.

v. Scott, 973 F.2d 507,512 (6th Cir. 1992). Where the proponent ofa covenant

fails to make these showings with "clear and convincing" evidence, a court may

refuse to enforce. Cole Nat 'I Corp. v. Koos, 1994 WL 716522, at *2, 5 (Ohio Ct.

App. Dec. 22, 1994). Alternatively, the court is "empowered to modifY or amend"

the length and scope ofunreasonable restrictions. Avery Dennison Corp. v.

Kitsonas, 118 F. Supp. 2d 848, 853-54 (S.D. Ohio 2000) (limiting enforcement of a

regional sales manager's covenant to "one year"); Economou v. Physicians Weight

Loss Centers ofAm., 756 F. Supp. 1024, 1034 (N.D. Ohio 1991) (limiting

enforcement to one year where court "can ascertain no reason for the three-year

limit"); Basicomputer Corp. v. Scott, 791 F. Supp. 1280, 1289 (N.D. Ohio 1991),

aff'd 973 F.2d 507 (6th Cir. 1992) (covenant's restriction on employment with any

supplier "is patently unreasonable and should be stricken").

This Court reviews de novo a court's trial rulings as to the enforceability of a

covenant. See Lansing v. City ofMemphis, 202 F.3d 821,828 (6th Cir. 2000)

(legal conclusions); cf UZ Engineered Prods. Co. v. Midwest Motor Supply Co.,

770 N.E.2d 1068, 1078 (Ohio Ct. App. 2001) (the enforceability ofa covenant "is

an issue for the court"). Because CT failed to meet its burden of proof as to the
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enforceability of the Magnuson covenant through 2006, judgment for defendants or

a new trial is required.

A. The Covenant Cannot Be Enforced Through 2006 As Protection
Of The 1991 Acquisition.

At the outset, the court erred in concluding that the Magnuson covenant was

enforceable through 2006 as a restriction ancillary to CT's 1991 acquisition.

While Ohio law permits purchasers to enter covenants allowing a reasonable

period to acquire the goodwill and customers of the acquired business, such

covenants may not extend indefinitely. See Jay's Serv., Inc. v. Hurd, 1994 WL

692921, at *1 (Ohio Ct. App. Oct. 12, 1994) (affinning restriction in "temporal

scope from 15 to 3 years"); Soeder v. Soeder, 77 N.E.2d 474,477 (Ohio Ct. App.

1947) (noting principle that "three years must be considered sufficient time to

attach good will") (quotation omitted). Rather, they are enforceable only to the

extent and time necessary to permit the buyer to realize such goodwill. See

Raimonde, 325 N.E.2d at 547.

In this case, the agreement Magnuson and CT expressly entered upon the

sale of the Agency defined the outer limit of any such reasonable period for CT:

ten years from the date of purchase. See UZ, 770 N.E.2d at 1079-80 (fmding

defendant corporation's "two-year territorial restrictions" probative as to the

reasonableness of plaintiff s "virtually identical...restrictions"); cf Jay's Serv.,

1994 WL 692921, at *2 ("[C]ovenants are to be strictly construed against the party
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seeking enforcement."). In this respect, the agreement ran through June 30, 1996,

and it set forth certain competition restrictions applicable "[d]uring the term of this

Agreement" and others in effect "[f]or a period offive years after the term."

(R.48, 1991 Agreement ~~2, 9, lA. 250,252.) In other words, the covenant that

CT entered at the time ofits purchase had a maximum expiration date of June 30,

2001. Having asked for and received a ten-year window to acquire the Agency's

goodwill and customers, CT cannot now claim that a fifteen-year period-through

2006-is somehow necessary to protect its purchase-related interests.

This conclusion is reinforced by the fact that CT fully realized the Agency's

goodwill before Magnuson ever left CT. By December 2002, CT had opened at

least five additional offices and more than doubled its work force in central Ohio.

(R.204, Tr.3l0-ll, 314, 614, lA. 696-97, 698, 770.) It had earned more than $35

million in profit on its $5.5 million purchase. (R.73, Magnuson Aff. ~37, lA.

1199.) Indeed, so successful was CT in central Ohio that, years earlier, it diverted

Magnuson's energies away from running the acquired business and toward

regional and corporate-level concerns. (R.204, Tr.760-65, 2810-11, lA. 601-06,

652-53.)

While it is true that Magnuson and CT amended the original employment

agreement in 1993, this has no bearing on the necessary length of any acquisition­

related restrictions. The parties entered this extension because Magnuson sought
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additional job security, not because CT wanted additional protection of its

purchased assets. (R.204, Tr.759, 2792-93, J.A. 600,650-51.) Indeed, Magnuson

selected the extension's length. (Id. 2792, J.A. 650.) The 1993 amendment is thus

irrelevant to the purchase or to the time CT needed to recoup its goodwill

investment, particularly where the purchase occurred years earlier and Magnuson

offered no new consideration.

In sum, in 1991 CT and Magnuson expressly defined that ten years was the

maximum period necessary for CT to acquire and protect purchased goodwill.

That period expired in 2001, and CT cannot now seek to enforce the agreement

though 2006 as a means of additional protection.

B. The Covenant Cannot Be Enforced Through 2006 As A Post­
Employment Restriction.

The court also found that the Magnuson covenant was enforceable through

2006 as a means to protect "interests arising out of Magnuson's continued post-

sale employment." (R.225, Op. at 31, l.A. 175.) Pointedly, however, Magnuson

developed his knowledge and skills in the title industry prior to joining CT. And

where an employee's "success ... resulted from his natural abilities" and his

previous experience, a covenant based upon post-sale employment "interests"

should not be enforced. Patio Enclosures, Inc. v. Herbst, 39 F. App'x 964,968

(6th Cir. 2002); see also Raimonde, 325 N.E.2d at 547 (that a covenant "stifle[s]

the inherent skill and experience" weighs against enforcement) (quotation
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omitted); HCCl, Inc. v. Walters, 651 N.E.2d 25,27 (Ohio Ct. App. 1994) (denying

enforcement without evidence that employer "invested either time or money in

training" employee). Particularly against this backdrop, enforcing the covenant as

a post-employment restriction was erroneous.

1. CT failed to justify the length of the covenant.

First, CT did not demonstrate that the covenant's temporal restrictions-

which the company argues extend five years after the term of the amended

employment agreement-represent the most limited time period required to protect

CT's legitimate business interests. See Raimonde, 325 N.E.2d at 547. Indeed, CT

failed to link its purported interests to any necessary and specific time period.

In those cases where Ohio courts have enforced post-employment

restrictions, they have done so typically for no more than two years, and then only

after the employer has proven, by clear and convincing evidence, that the length of

the restrictions was necessary. See, e.g., Patio Enclosures, 39 F. App'x at 968

(declining to enforce two-year covenant); Avery, 118 F. Supp. 2d at 853 (two-year

term unreasonable even though defendant "had extensive contact with customers

[and] possessed confidential information"); Cole, 1994 WL 716522, at *3-4

(refusing to enforce a twelve-month restriction). Thus, in affirming a decision

denying enforcement, an Ohio appellate court found significant that:

There was no testimony as to why a year was necessary
to protect appellants' interests except that appellants'
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president... wanted a longer period of time but was told
by counsel that twelve months would be reasonable.
Appellants have chosen a time period not because of
what was necessary but because it was the longest that
they expected would be enforced.

Cole, 1994 WL 716522, at *3. Likewise, in limiting enforcement of a purported

three-year covenant to one year, an Ohio federal court stated that it could

"ascertain no reason for the three-year limit" and that "the hearing elicited no

relevant testimony" in this regard. Economou, 756 F. Supp. at 1034.

Here, as in Cole and Economou, CT failed to link its purported interests to

the temporal limitations in the Magnuson covenant. The best CT could do is the

conclusory testimony by Mr. Nolan that "we want a noncompete that runs past

their employment so when they leave, we have time to secure those relationships."

(R.204, Tr.307-08, lA. 694-95 (Adding "[a]nd we just, I think the company felt

they needed a long period of time.").) But such generalized statements as to

"time" or "a long period of time" hardly serve to explain or justifY any specific

period, much less five years. See Economou, 756 F. Supp. at 1034; Cole, 1994 WL

716522, at *3.

Yet such vague testimony is hardly surprising given the other evidence

below that CT needed no such extended post-employment restriction. For

instance, in 2002, CT offered Magnuson a new employment agreement with only a

one-year post-employment restriction. (R.204, Def. Ex. 12 ~12, lA. 1097; R.204,
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Tr.2904-06, lA. 666-68.) Moreover, the covenant Magnuson entered in 1991 was

drafted such that, as a post-employment restriction, its time period was inherently

variable and even potentially non-existent. The covenant imposes one set of

restrictions during "the term of this Agreement" and another set "[f]or a period of

five years after the term." (R.48, 1991 Agreement ~9, lA. 252.) Magnuson,

however, was not required to leave at the term's end-to the contrary, he kept

working for CT (and related entities) for nearly a year after the stated December

31, 2001 expiration of the amended agreement. Paradoxically, then, had

Magnuson further continued his employment "after the term" of the agreement, his

post-employment restriction period actually would have decreased, potentially to

zero.

In short, defendants should have been granted judgment as a matter of law

because CT failed to demonstrate, whatever its purported business interests, that

enforcement of the Magnuson covenant through 2006 was "necessary" to protect

those interests. In CT's own words, all that was necessary was "time." That

"time" could have been one year (the covenant offered in 2002) or zero years (had

Magnuson worked post-term). On this record, there was no "clear and convincing"

evidence thatfive years was necessary.
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2. The covenant is not enforceable through 2006 as a
protection of relationships with employees.

CT also failed to prove the existence of business interests justifYing

enforcement through 2006. For example, the court determined that the Magnuson

covenant, as a post-employment restriction, may be enforced through 2006 as a

means of protecting CT's relationships with at-will employees-none of whom

had covenants of their own. Ohio courts, it bears repeating, enforce non-compete

covenants only "to the extent necessary to protect the employer's legitimate

interests." Raimonde, 325 N.E.2d at 547. Where "other means" are available to

protect the interests involved, a covenant will not be enforced. Busch, 2003 WL

22060392, at *6-7.

Applying these principles, the court in Busch refused to enforce a non-

solicitation covenant, which purported to limit the defendant's ability to recruit the

plaintiff's at-will employees. See id.; cf Brentlinger Enters. v. Curran, 752

N.E.2d 994, 1001 (Ohio Ct. App. 2001) ("Generally, the only business

interests ... sufficient to justifY enforcement. .. are preventing the disclosure

of. .. trade secrets or the use of. .. proprietary customer information to solicit the

former employer's customers."). The employer there asserted that its covenant

was intended to protect "its interest in maintaining stability." Busch, 2003 WL

22060392, at *6. But "to stabilize its pool of employees against a rapid exodus,"

the employer "need only enter into written contracts with the [at-will] employees
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themselves." Id. at *7. This would have been "far more reasonable" than using

the defendant's covenant to impose "collateral restrictions" on at-will employees,

because it would give those employees the opportunity to decide for themselves

whether their future employment prospects should be limited and to seek additional

compensation for agreeing to such restrictions. Id.; cf Dill-Elam, Inc. v.

Smallwood Bros. Transp. Servs., LLC, 2005 WL 3359017, at *2 (Ohio Ct. App.

Dec. 12,2005) ("Upon termination of employment, an employee is free to compete

with his former employer absent a restrictive covenant.").

Here, CT likewise attempts to use the Magnuson non-compete to impose

"collateral restrictions" on at-will employees. As in Busch, CT admits that the

employees at issue "were not bound by non-compete agreements." (R.2l6, CT's

Post-Trial Br. 43, J.A. 404.) Yet CT failed to demonstrate that its interests could

not have been more "direct[ly]" or "reasonabl[y]" served by individual agreements,

voluntarily entered by the at-will employees and supported by consideration

provided directly to such employees. See Busch, 2003 WL 22060392, at *7. CT

failed to explain why it did not enter into such individual agreements.

For its part, the district court appeared to conclude that the Magnuson

covenant was valid as a collateral restriction simply because the court found that
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employee recruiting fell within the ambit of the covenant. 2 (R.225, Op. at 25,

l.A. 169) ("The non-competition section was such a provision when the

recruitment effort employed Magnuson as the recruiting tooL") (emphasis deleted).

But this "is mere boot-strapping." Busch, 2003 WL 22060392, at *3. The court's

obligation in determining the enforceability of a restriction is not simply to

determine what its language encompasses. Rather, courts must determine whether

the covenant's restrictions are no greater than necessary to protect the employer's

legitimate interests. See id. (Covenants are "valid only when the competition they

restrict is somehow unfair, not because it is unfair that the promisor fails to

perform on the promise he made."). This, the court did not do.

In sum, the court did not fmd-and the evidence did not demonstrate-that,

as a restriction on the solicitation and recruiting of at-will employees, the

Magnuson covenant was the most limited and reasonable means for CT to protect

its asserted interests. Because the jury's proximate cause and compensatory and

punitive damages determinations were largely premised on a determination of the

effects of Magnuson's alleged solicitation and recruitment, the court's error in this

regard underscores the magnitude of the flawed judgment below.

2 Defendants do not concede that Magnuson violated the covenant in this
regard and would continue to challenge any such proposition at a new trial.
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3. The covenant is not enforceable through 2006 as a
protection of customer relationships.

The court likewise committed reversible error in concluding that

enforcement through 2006 was justifiable as a post-employment protection of CT' s

customer relationships. In certain settings, such interests may provide a valid

business interest for a covenant. See Hi/b, Rogal & Hamilton Agency ofDayton,

Inc. v. Reynolds, 610 N.E.2d 1102, 1108 (Ohio Ct. App. 1992). But any such

purported interest is greatly tempered where the employee restricted is not the

employer's sole customer contact and not actively engaged in the market at issue.

See Economou, 756 F. Supp. at 1034 (limiting enforcement where employees "do

not represent the sole contact with the customer"); Raimonde, 325 N.E.2d at 547

(listing as a factor for enforcement "whether the employee represents the sole

contact with the customer") (quotation omitted).

Here, the evidence demonstrated that by 2002, Magnuson was not an

important contact for CT's central Ohio customers. Thus, by 2002, any interest

that CT may at one time have had in protecting relationships between Magnuson

and its customers had long since dissipated. This interest cannot now form the

grounds for enforcing the Magnuson covenant through 2006. See Economou, 756

F. Supp. at 1034 (limiting enforcement of three-year covenant to one year);

Premier Assocs., 778 N.E.2d at 639 (denying enforcement where employer did not
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have "a legitimate interest in protecting customer relationships at the time [the

employee] began to compete").

In particular, CT's own evidence as to the nature of the title industry

established that CT executives with primary authority for central Ohio and lower­

level employees such as sales people, closers, and processors had regular contact

with CT customers and were, in fact, the key to customer loyalty. (R.204, Tr.276

(salesperson promotes the product and has regular contact with customers), 279

(realtors become "very dependent" upon "the closers, the processors, the sales

people"), 1360, J.A. 682,684,447.) And while managers also played a role in

maintaining customer relationships, (R.204, Tr.278-79, 1360, J.A. 683-84,447),

Magnuson was not an office or area manager for CT in central Ohio after 1998.

(R.204, Tr.613, 760-65, 2810-11, l.A. 769,601-06, 652-53.) The promotions

Magnuson received after 1996 imposed new geographic regions, burdens, and

responsibilities on Magnuson, effectively keeping him from regular interaction

with customers in Columbus. (R.73, Magnuson Aff. ~10, l.A. 1194; R.204,

Tr.615, 2810-11, J.A. 771,652-53.)

Indeed, CT employee Berry confirmed that Magnuson had little client

contact in Columbus. Berry testified that Magnuson "deferred" his client

relationships to other CT employees, including to the "sales reps and to the

managers." (R.204, Tr.1124-25, l.A. 426-27.) Consistently, Berry attributed the
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upswing in sales which started in 1995 and 1996 (when Magnuson was fIrst

promoted out of Columbus) to the efforts ofBeny and his sales team. (R.204,

Tr.1292-93, lA. 445-46.) Beny attributed no part of the post-1995 upswing to

Magnuson. (ld.)

Further, the record reveals that employees other than Magnuson-employees

without non-competition agreements-represented pertinent customer contacts:

Customers Employee Contact Trial Evidence

HER Beny, Wiese, Bell, R.204, Tr.1384 (Beny "spent
Barone a lot of time with HER"),

1469,2520, lA. 449,460,
422.

Century 21 Bell, Barone, Wiese R.204, Tr.1385, 2233, 2460-
61, lA. 450, 747, 419-20.

ReMax Beny, Bell, Barone R.204, Tr.1386 (citing
"expense reports"), 2233,
2954-58 (ReMax's Burton
testifYing that Barone was his
contact and Magnuson's
involvement was minimal),
lA. 451, 747, 469-73.

CBKT Barone, Wiese, R.204, Tr.295, 1385,2916-
Creager, sales reps 17,2928,3141-42 (CBKT's

Huntley testifYing that
Magnuson "had no bearing"
on movement ofCBKT
business), lA. 691, 450, 526-
27, 532, 485-86.

Wells Fargo Cutler, Dupler, Perkins R.204, Tr.1205-06, 1386-87,
1415, 1479-82, lA. 437-38,
451-52,459,461-64
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Customers Employee Contact Trial Evidence

Fifth Third Beny, Dupler R.204, Tr.1205-06, 1387-89
(Beny identifying himself as
"top level contact directly"
with the client), l.A. 437-38,
452-54

Silvestri Brothers Auker, Bell, Barone R.204, Tr.294 (Auker
"developed" a lot of the
builder clients), 1389-90,
2233, 3095-98 (Silvestri did
not work with Magnuson "at
all"), l.A. 690,454-55,747,
741-44

Olympus Homes Auker, Bell, Barone R.204, Tr.1390-91, 2461,
2519,2951-52 (Olympus
Homes' Walker testifying
that Auker was their contact,
not Magnuson), lA. 455-56,
420,421, 762-63

Romanelli & Hughes Auker, Bell, Barone R.204, Tr.1391-92, 2460-61,
2962, 2964-65 (Hughes
testifying that he did not
know Magnuson), J.A. 456-
57,419-20,523,524-25.

CT failed to refute the overwhelming evidence that Magnuson was absent

from the Columbus market in the years before his departure to First American, and

that other CT employees represented significant contacts for Columbus customers.

Indeed, when pressed for information regarding "what contacts or phone calls or e-

mails, lunches or dinners that. .. Magnuson had with long-term central Ohio

customers," CT's employee could not "speak to that because I did not review his
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correspondence and e-mails... (R.204.Tr.1390.lA. 455.) Given CT's substantial

burden of proof, such failures cannot be excused.

In short, by 2002, Magnuson was not a significant contact-let alone the

sole contact-for the "key" customers at issue here. CT thus could not and did not

prove by clear and convincing evidence that it had a "legitimate" business interest

in protecting Magnuson's relationships with Columbus customers in 2002, let

alone that this interest would justifY enforcement of a contested covenant through

2006.

4. The covenant is not enforceable through 2006 as a
protection of confidential information.

The court similarly erred in concluding that Magnuson's covenant was

enforceable through 2006 because Magnuson had "exposure to the inner workings

of his former employer." (R.225, Op. at 33, lA. 177.) Again, while post-

employment restrictions may be justified to "prevent[] the disclosure of the former

employer's trade secrets," Brentlinger, 752 N.E.2d at 1001, CT failed to prove that

enforcement of the covenant through 2006 was necessary to protect any such

confidential information. See Earnings Performance Group, Inc. v. Quigley, 124

F. App'x 350,353 (6th Cir. 2005) (affirming denial of injunctive relief where

movant failed to prove information was "confidential"); Am. Nursing Care of

Toledo, Inc. v. Leisure, 609 F. Supp. 419,433 (N.D. Ohio 1984) (restriction
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unenforceable where no evidence that business infonnation was confidential and

where temporal restriction was arbitraty).

The nature of the title industry, with its lack of price competition and

unifonn product, (R.204, Tr.422, lA. 717), makes the existence of genuine

"confidential" business infonnation highly unlikely. Thus, it is hardly surprising

that not a single CT witness asserted that Magnuson's covenant was grounded in

any interest related to securing confidential infonnation. Nor was there any

evidence that CT employees were unifonnly required to sign confidentiality

agreements, (R.204, Tr.457-58, lA. 718-19), nor evidence that CT's document

control systems (to the extent any existed) were protected by any means, password

or otherwise. See Cole, 1994 WL 716522, at *4 (rejecting employer's asserted

interest in confidential infonnation, where "twenty-five to forty" other persons

"not bound by noncompete agreements" received same infonnation as bound

employee). Indeed, CT did not bring a trade secrets claim alleging that Magnuson

misappropriated their "inner workings," and the company dismissed the trade

secrets claim originally pled in its complaint. (R.39, Stipulation, JA. 222.)

CT wholly failed to show a need to protect "confidential" or trade secret

infonnation as a basis for the Magnuson covenant. Likewise, CT failed to

demonstrate that this purported interest-or any other-justifies enforcement
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through 2006. Defendants thus were entitled to judgment as a matter oflaw as to

the enforceability of the covenant through that date.

C. Defendants Are Entitled To A New Trial On Damages.

The court's error in finding the covenant enforceable through 2006 leads to

the necessary conclusion that defendants are entitled to a new trial on damages.

See Nissho-Iwai Co. v. Occidental Crude Sales, Inc., 729 F.2d 1530, 1547-48 (5th

Cif. 1984) (remanding for a "complete retrial of contract damages," where verdict

improperly included damages for period that contract was suspended). The jury

was instructed that the court had found the covenant "enforceable" through 2006.

(R.204, Tr.3402-03, lA. 866-67.) Following this damages instruction, the jury

awarded CT $10.8 million in compensatory and $32.4 million in punitive damages.

(R.185, Verdict, lA. 376.) Because, per the court's instruction, this award

included damages for years when the covenant was unenforceable, a new trial is

warranted.

n. THE COURT ERRED IN GRANTING PARTIAL SUMMARY
JUDGMENT ON THE CONTRACT CLAIM.

Before trial, the court granted CT's Motion for Partial Summary Judgment,

holding that the Magnuson covenant was enforceable through August 25,2004 (the

date of the court's summary judgment order). Summary judgment, however, is

appropriate only if "there is no genuine issue as to any material fact and ... the

moving party is entitled to a judgment as a matter oflaw." F.R.C.P.56(c). This is
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a high hurdle for a moving party to clear. It has the initial burden on these issues,

and the nonmoving party may avoid summary judgment merely by producing

"more than a scintilla" of evidence. Leary v. Daeschner, 349 F.3d 888,897,902

(6th Cir. 2003) The district court, moreover, "may not make credibility

determinations," Arnett v. Myers, 281 F.3d 552,559 (6th Cif. 2002), but rather

"must view all evidence and draw all reasonable inferences in the light most

favorable to the nonmoving party." Leary, 349 F.3d at 897. This Court reviews a

grant of summary judgment de novo. Id. at 896.

The summary judgment record here revealed genuine issues of material fact

as to whether the covenant even remained in existence at the time CT sought

enforcement. To the extent the covenant was still operative, defendants should

have been granted judgment that it was not enforceable. At the very least, CT was

not entitled to summary judgment enforcing the covenant through August 25,

2004. For these additional reasons, the Court should either grant judgment to

defendants, or remand for a new trial.

A. Genuine Issues Of Material Fact Existed As To Novation.

At the outset, the district court erred by failing to recognize genuine issues

of material fact over whether CT and Magnuson entered a novation of the 1991

employment agreement, which contained the covenant. (R.98, Op. at 7,

lA. 1312.)
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A contract of novation is created where a previous "obligation is

extinguished by a new valid contract" made with the consent of all the parties and

"based on valid consideration." Snell v. Salem Ave. Assocs., 675 N.E.2d 555, 561

(Ohio Ct. App. 1996) (quotation omitted). Assent to and acceptance "may be

established by sufficient attending facts, circumstances, and subsequent course of

conduct." Union Cent. Life Ins. Co. v. Hoyer, 64 N.E. 435,436 (Ohio 1902). 'The

discharge of the existing obligation" is "sufficient consideration for a contract of

novation." Snell, 675 N.E.2d at 561 (quotation omitted). Further, an oral

agreement may serve as a novation to a prior, written contract. See Nat 'I City Fin.

Corp. v. Quinn, 2004 WL 1047692, at *2 (Ohio Ct. App. May 6, 2004).

Ohio courts have found contracts of novation in the context of employment

agreements. See Levy v. Univ. ofCincinnati, 616 N.E.2d 1132, 1135 (Ohio Ct.

App. 1992). And novation principles apply in the context of covenants not to

compete. See Rentokil, Inc. v. Creative Plantscapes, Inc., 1999 WL 1092641, at *3

(4th Cir. Dec. 3, 1999) (affinning finding ofnovation where Rentokil's president

stated that "deals change, and that this was a changed deal," and the "new

engagement was regulated by the '94 Agreement and not by anything else")

(quotation omitted).

In this case, a jury question existed as to whether CT and Magnuson

intended to substitute oral employment agreements for Magnuson's 1991
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agreement. Most notably, Magnuson testified that, in 1996, CT's Senior V.P.

Prince-responding to Magnuson's assertion that a 10% rollback in his salary

violated his agreement-declared that "[w]e don't regard you as having a

contract." (R.53, Magnuson Dep. 372, J.A. 1285; R.48, Magnuson Aff. ~9,

J.A. 246.) Such a statement from a high-ranking CT officer proves that, by this

point, Magnuson's employment was governed by terms other than his 1991

agreement. See Rentokil, 1999 WL 1092641, at *2-3.

Confirming as much, the record reveals that the terms and conditions of

Magnuson's actual employment differed from those set forth in his 1991

agreement. See id. (noting "inconsistencies" between parties' conduct and terms of

the first agreement); Nat 'I City, 2004 WL 1047692, at *2 (defendant "allege[d]"

that after entering new agreement, plaintiff "wrote off the loan"). For instance,

while the 1991 agreement provides that CT would employ Magnuson "in the

Columbus Ohio area," (R.48, 1991 Agreement ~3, J.A. 250), the geographic scope

of Magnuson's actual responsibilities ultimately changed, first to other Ohio cities

with supervision of primarily non-Columbus area employees, and next to Ohio,

Indiana, Michigan, and Pennsylvania, and fmally to Ohio, Pennsylvania, New

Jersey, Delaware, Maryland, Virginia, and West Virginia. (R.73, Magnuson Aff.

~~3-4, J.A. 1193; R.53, Abbinante Dep. 30-32, J.A. 1214-16; R.204, Tr.2810-11,

J.A. 652-53.) Likewise, Magnuson's benefits from CT differed from those
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specified in the 1991 agreement. While the agreement specified that CT would

"pay the $10,000 premium on [Magnuson's] life insurance policy," (RA8, 1991

Agreement ~5(C), lA. 251), CT unilaterally stopped doing so in 1997. (RA8,

Magnuson Aff. ~5, lA. 246; R.53, Magnuson Dep. 102,378, lA. 1233, 1289.)

Similarly, while the agreement provided that Magnuson would receive "six (6)

weeks vacation" annually (RA8, 1991 Agreement ~5(D), J.A. 251), CT abrogated

this entitlement. (RA8, Magnuson Aff. ~6, lA. 246.) And while the agreement

also provided that CT would pay Magnuson a car allowance (RA8, 1991

Agreement ~5(B), lA. 251), CT made unilateral changes to the schedule for such

payments, effecting a reduction in Magnuson's monthly payments. (RA8,

Magnuson Aff. ~4, lA. 245; R.53, Magnuson Dep. 197, lA. 1252.)

Magnuson thus adduced evidence of words and deeds by CT that, at

minimum, created a jury question on novation. See Nat 'I City, 2004 WL 1047692,

at *3 (remanding for trial "[s]ince evidence of the oral 'walk-away' agreement

should have been presented to ajury"). The court, however, found no genuine

issues of material fact, fmding Magnuson's testimony as to his conversations with

Prince "contradictory" of other evidence. (R.98, Gp. at 7, lA. 123.) There is no

merit to this position. First, the court cited Magnuson's testimony recalling a

conversation with First American about the 1991 agreement. (ld.) The unrebutted

evidence was that Magnuson "didn't feel that the [1991 employment agreement]
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was still valid, but on the other hand[,] I didn't want any impediment to initiating a

business anywhere in my marketplace." (R.53, Magnuson Dep. 100, l.A. 1231.)

Similarly, the court noted a statement in Magnuson's First American employment

agreement disclaiming any desire for Magnuson to violate the 1991 contract.

(R.98, Op. at 7, lA. 1312.) But, again, Magnuson testified that "I'll tell you why I

thought it was needed. [CT's parent corporation] has a reputation of pursuing

litigation, even frivolous, when somebody leaves their employ." (R.53, Magnuson

Dep. 336, lA. 1279.) "[D]raw[ing] all reasonable inferences in the light most

favorable" to defendants, Leary, 349 F.3d at 897, defendants' abundance of caution

hardly constitutes an admission as to the validity of any covenant.

The court further erred, (R.98, Op. at 7, lA. 1312), in pulling from context

Magnuson's statement that he "didn't care exactly whether [he] violated" the

covenant. (R.53, Magnuson Dep. 100, lA. 1231.) Seven lines earlier in the

transcript, Magnuson testified that "I didn't feel that the contract was still valid."

(ld.) The reason that Magnuson might "not care if he violated" the terms of the

non-compete was because he did not believe that it was still in force. Likewise, the

court missed the mark by citing to CT executive Harry Greer's claim that

Magnuson "initiated talks ... in 200 1 about extending his employment contract."

(R.98, Op. at 7, lA. 1312.) While Magnuson admitted that he sought a written

contract around this time, he specifically testified that "[t]his was not an
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extension." (R.73, Magnuson Aff. ~33, lA. 1198.) Ifit does anything, Greer's

testimony illustrates the need for a jury determination on novation.

In sum, in granting summary judgment, the court endorsed Greer's

testimony, drew adverse inferences from Magnuson's conversations with First

American, and rejected Magnuson's testimony that he was working with First

American to avoid frivolous claims by CT. These tasks are reserved for the jury.

The evidence demonstrating material facts of whether the Agreement was

discharged should have been submitted to the jury and, for this reason, this Court

should-at minimum-remand for a new trial.

B. Summary Judgment Should Have Been Granted To Defendants,
Not CT.

Novation aside, the court erred in granting limited summary judgment to CT

enforcing the covenant through August 25,2004. Again, it was CT's burden to

demonstrate, with clear and convincing evidence, that it possessed protectable

business interests and that the restrictions it sought to impose were no greater than

necessary for the protection of those interests. Just as CT failed at trial to make

these showings for the 2004-2006 time period, see supra at 18-34, it failed to

make such showings at the summary judgment stage for the time preceding August

25,2004. Thus, summary judgment should have been entered in favor of

defendants, and, in all events, should not have been awarded to CT. See Rock of

Ages Mem 'I, Inc. v. ErG/do, 2002 WL 234666, at *5 (Ohio Ct. App. Feb. 8,2002)
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(remanding for further proceedings due to "a genuine issue as to the

reasonableness of the scope of the covenant not to compete").

1. The summary judgment record did not support
enforceability as a protection of purchased assets.

Summary judgment was improper to the extent the court found that the

Magnuson covenant was enforceable as a protection of the goodwill CT acquired

in purchasing the Agency in 1991. (See R.98, Op. at II, lA. 1316.) As detailed

above, while a buyer is permitted to enter a non-compete covenant with a seller to

provide time to capture a business's goodwill, any such covenant must be limited

to the extent and time period necessary for the realization of that goodwill. See

supra at 20-22. The summary judgment record revealed no basis to enforce

purchase-based restrictions beyond June 200 I.

In particular, at summary judgment the court had before it the non-compete

Magnuson and CT entered into when that company acquired the Agency. This

covenant included restrictions running during the original five-year term of

Magnuson's employment agreement, as well as restrictions extending for a five-

year period after this term (regardless of whether Magnuson continued to work for

CT after the term expired). (RA8, 1991 Agreement ~9, J.A. 252.) Thus, the court

had evidence that, at the time of the purchase, CT and Magnuson agreed that a ten-

year time period extending to June 31, 200 I was sufficient for CT to recover the

goodwill it purchased. See supra at 20-22. To the extent the summary judgment
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ruling extended any transaction-based restrictions beyond this point, it enforced the

covenant beyond that "necessary" for the protection of such interests. At a

minimum, Magnuson should have been permitted to develop a trial record

establishing that goodwill interests dissipated by 2002.

2. The summary judgment record did not support
enforceability as a post-employment restriction.

Summary judgment was likewise inappropriate on the issue of whether the

covenant was enforceable through August 25,2004 as a post-employment

restriction. (Compare R.98, Op. at 6 n.3, l.A. 1311.) In this regard, genuine issues

of material fact were bountiful.

a. Temporal length

As demonstrated above, the party seeking to enforce a covenant must

demonstrate, by clear and convincing evidence, that the time period of the

restrictions sought bears a reasonable relationship to the party's asserted business

interests. As at trial, CT failed at summary judgment to present evidence linking

their alleged interests to August 25, 2004 or any other specific time period.

The best CT could offer was an affidavit from Nolan stating that "[t]he

covenant reflects that Magnuson's goodwill and customer relationships were

important not only while he remained employed at CT, but also for some period of

time thereafter." (R.52, Nolan Aff. ~3, lA. 1178.) Such generalities fail to prove

the necessity of any specific period of enforcement, let alone enforcement through
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August 25,2004. See Cole, 1994 WL 716522, at *3; Economou, 756 F. Supp. at

1034.

Moreover, the summary judgment record illustrated CT's afftnnative

inability to define the necessary length of any post-employment restrictions.

Notwithstanding its enforcement efforts in this case, the summary judgment record

included evidence that in 2002 CT offered Magnuson a new contract containing

restrictions extending only "for one year" following termination of employment.

(R.73, Magnuson Aff. ~33, Ex. 2 ~12, lA. 1198,1204.) To this same effect, the

record made clear that the restrictions running "after the term of [the 1991]

agreement" were triggered by a date certain, not Magnuson's separation from CT.

(RA8, 1991 Agreement ~9, lA. 252.) It also revealed that Magnuson remained

with CT and affiliated entities as an at-will employee for nearly one year after the

expiration of the amended agreement's term. (R.48, 1993 Amendment, lA. 259

(expiration date of December 31,2001); RA8, Magnuson Aff. ~15, J.A. 248 ("1

resigned" on "December 1,2002."). Thus, the court had evidence that the length

of any so-called "post-employment" restrictions in the actual Magnuson covenant

were inherently variable and wholly dependent upon how long Magnuson

remained as an at-will employee.

At a minimum there were issues of fact at the summary judgment stage as to

the necessary length of any post-employment restrictions on Magnuson.
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b. Legitimate business interests

In its summary judgment ruling, the court cited two other business interests

that it believed justified enforcing the covenant through August 25,2004:

protection of Magnuson's "considerable contact with customers" and the

"confidential information as to the inner workings of [CT's] operation" that he was

said to possess. (R.98, Op. at 10, J.A. 1315.) Here again, the record suggested

otherwise.

First, as already explained, the purported interest in protecting customer

contacts is highly fact intensive and is significantly diminished where the

employee is not actively engaged in the market at issue. See Raimonde, 325

N.E.2d at 547. At summary judgment, the court ignored Maf,1J1uson' s testimony

that his involvement and contact with central Ohio customers had waned

considerably during his tenure with CT:

• "On or about July 1, 1996, I was ... placed in charge of offices in
Cincinnati, Dayton, Columbus, Toledo, Cleveland and Akron ... .I
began to travel extensively ... I had less and less customer contact and
started to turn over day to day duties to ... Wiese and... Berry." (R.73,
Magnuson Aff. ~3, J.A. 1193.)

• "1 had essentially departed the Central Ohio market in 1996 ...." (ld.
~10, J.A. 1194.)

• "On or about July 1, 19981 was appointed Regional Manager of Ohio,
Indiana, and Michigan as well as Western Pennsylvania. I was now
responsible for 600 employees at least and my local (Central Ohio)
focus was entirely severed." (ld. ~4, J.A. 1193.)
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• "[l]n 2001 and most of 2002, 1was in charge of the operations in
seven states and four of the five brands ...." (ld. ~10, lA. 1194.)

• "1 was not involved in the [Columbus] market and had no hands on
management or involvement in the market for 5 years before 1 left
[CT]. ..." (Jd. ~18, l.A. 1196.)

Second, CT offered no evidence that enforcement of the covenant through

August 25, 2004 was necessary as a protection of confidential information. As

noted above, there is a heavy burden on the party seeking enforcement on these

grounds to demonstrate that the information in question is truly confidential and

that protection is necessary to the employer. CT made no such showing. For

instance, Nolan failed to list a need to protect confidential information as a

purported reason for the covenant. (R.52, Nolan Aff. ~3, lA. 1178.) Similarly,

CT presented no evidence that it regularly required its employees to enter into

confidentiality agreements as a condition of receiving allegedly confidential

information. Indeed, the summary judgment record indicated otherwise. (R.53,

Abbinante Dep. 26, l.A. 1213 (testifYing that no regional managers had contracts

in 1998).)

In short, CT failed at summary judgment to demonstrate the existence of a

"legitimate business interest" and that the restrictions sought were "necessary."

Accordingly, the covenant was unenforceable. At a minimum, genuine issues of

fact precluded a fmding that the covenant was enforceable through August 25,

2004.
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C. The Summary Judgment Entry Created Substantial, Independent
Prejudice At Trial On Proximate Cause And Damages Issues.

Standing alone, the decision granting partial summary judgment on the

enforceability of the Magnuson covenant warrants reversal to allow defendants a

full and fair opportunity to defend themselves on the liability issues in this case.

But the decision also resulted in the jUlY being told time and again that "the court

has already found that Magnuson and First American broke the law." This, in tum,

led to serious defects in the way proximate cause and damages issues were

presented to the jUlY.

In particular, after finding the covenant enforceable at summary judgment,

the court ruled that certain Magnuson interactions with CT clients were a violation.

(R.98, Op. at 11-12, lA. 1316-17.) The court precluded defendants from

challenging that ruling, (R.147, Order at 5-6, lA. 303-04), but did not limit CT's

proximate cause case to only those damages flowing from these interactions.

(R.204, Tr.127-32, l.A. 806-11.) Rather, committing further error, the cowt

agreed with CT that because the court found that Magnuson violated the non-

compete by "this type of conduct," if CT demonstrated "conduct similar to

that. .. [which] proximately caused the damages, that's our burden of proof."

(R.204, Tr.131, lA. 810 (emphasis added).) CT then proceeded to rest its

proximate cause case on all alleged interactions between Magnuson and CT
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employees. (R.204, Tr.3221, 3241, 3250, 3265-66, 3376-77, lA. 830,834,835,

840-41,858-59.)

This bait-and-switch tainted the trial proceeding and seriously prejudiced

defendants. Setting aside the fact that there is no legal justification for penalizing

defendants for recruiting at-will emp10yees/ until its order on defendants' new trial

motions, the court had never held that this alleged recruiting or other interactions

with employees violated the Magnuson covenant. Indeed, the court denied

summary judgment on CT's later-dropped Recruiting Claim, which alleged that

defendants tortiously interfered with CT's business relations by recruiting CT

employees. In doing so, the court held that issues of material fact existed as to

"what effect, if any, Magnuson played in the decision of these individuals to leave

CT," and, even assuming that Magnuson played a role, whether "such conduct

constituted an impermissible business practice or simply vigorous but fair

competition in a competitive industry." (R.98, Op. at 21, lA. 1326.) Yet this was

the primary basis upon which CT based its liability theories at trial. (R.204,

Tr.3221, lA. 830 (CT's counsel citing "a mass recruiting raid").)

3 Cf Re/Max Int?, Inc. v. Realty One, Inc., 924 F. Supp. 1474, 1507-08
(N.D. Ohio 1996), aff'd in part, rev 'd in part, 173 F.3d 995 (6th Cir. 1999)
("Inducing an employee to leave an at-will employment situation is generally not a
business tort. ").
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In short, since defendants could not challenge the liability aspect of CT' s

recruiting-related argument due to the district court's in limine ruling, and since the

court declined to continn that the jUl)"S damages inquiry was limited to the effects

of actions it had found to be breaches, (R.204, Tr.130-31, lA. 809-10), CT was

able to imply to the jUl)' that an enforceable covenant precluded Magnuson from

interacting with CT's employees or influencing their recruitment. As a result, the

jUl)' had before it an improper predicate to award damages for conduct that neither

it nor the court had detennined to violate the covenant. See Interim Healthcare of

Northeast Ohio, Inc. v. Interim Servs., Inc., 12 F. Supp. 2d 703, 711 (N.D. Ohio

1998) (plaintiff's claim fails where asserted damages were not proximately caused

by breach); Woodv. Elzoheary, 462 N.E.2d 1243, 1245 (Ohio Ct. App. 1983) (jUl)'

must detennine whether asserted damages were caused by "liability event").

The import of the proximate cause issue is striking. At summary judgment,

the court found that defendants breached/induced breach through certain isolated

circumstances such as activating a phone line, listing Magnuson's name in a

directory, appearing at a few meetings, and offering Magnuson a bonus based in

part on central Ohio business. (R.98, Op. at 11-12, lA. 1316-17.) But the court

rejected judgment on the Recruiting Claim, and CT then dismissed that claim. At

trial, however, CT presented the Recruiting Claim to the jury, arguing that

solicitation of employees caused massive damages to CT. And this evidence-

- 49-
COI-1349914vl



evidence that, to this day, no court and no jury has found to constitute a breach-

was the basis for an unprecedented damages award. A new trial is warranted.

HI. THE COURT ERRED IN GRANTING SUMMARY JUDGMENT TO
CT ON THE INTERFERENCE CLAIM.

The court further usurped the jury's fact-fmding role by granting summary

judgment to CT on its tortious interference with contractual relations claim.

Applying de novo review, the Court should vacate that decision. United Rentals

(North America), Inc. v. Keizer, 355 F.3d 399, 405-06 (6th Cir. 2004).

A. The Magnuson-CT Contract No Longer Existed.

To prevail on a claim for tortious interference with contract, a plaintiff must

establish the existence of a valid contract, the wrongdoer's knowledge of the

contract and intentional procurement of its breach, a lack ofjustification, and

resulting damages. Fred Siegel Co. v. Arter & Hadden, 707 N.E.2d 853, 858

(Ohio 1999). In this case, CT failed to establish even the first element-that it had

a valid contract with Magnuson when he left in 2002. Because the non-

competition agreement was unenforceable, it could not serve as the basis for a

tortious interference claim. Supra at 35-46. And because CT and Magnuson

agreed to a novation of the non-competition provision, there was no enforceable

restriction in 2002. Supra at 35-41. For these reasons, judgment in favor ofFirst

American or a new trial is warranted.
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B. First American Did Not Intentionally Procure A Contract Breach.

Even if a valid contract did exist, CT failed to prove that First American

intentionally procured its breach. Proving an intentional procurement requires

evidence that a party had a "desire" to interfere or knew that its acts were

"substantially certain" to cause interference. RFC Capital Corp. v. Earthlink, Inc.,

2004 WL 2980402, at *17 (Ohio Ct. App. Dec. 23,2004). Because myriad fact

issues existed as to whether CT met these high standards, summary judgment was

inappropriate.

In taking this issue from the jury, the court cited three factual conclusions,

all of which were contested and seemingly insubstantial. First, the court found that

First American had a "business plan [that] involved capitalizing on Magnuson's

reputation and expertise." (R.98, Op. at 15, lA. 1320.) Any suggestion that First

American planned to breach Magnuson's agreement, however, is belied by the fact

that First American began its employment discussions with Magnuson before it

even learned of the agreement. (R.71, Halvorsen Dep. 109-11, lA. 1106-07;

R.204, Tr.2404, lA. 579.) Once it did, First American sought legal counsel to

ensure that the agreement would be respected, even though First American was

unsure of the non-compete's legal validity. (R.7l, Halvorsen Dep. 117, lA. 1108;

R.204, Tr.2371, lA. 569.) Further, to the extent CT believes that First American's

"business plan" called for hiring Magnuson to help recruit CT's employees, those
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individuals were both employed at-will and not subject to non-compete

agreements. Supra at 27,47-48. The employees, moreover, all testified that they

left CT for reasons unrelated to Magnuson joining First American. (ld.) Equally

true, Magnuson's agreement with CT did not contain a non-solicitation clause

barring him from recruiting for a subsequent employer.

Second, the court found that First American "actively promoted Magnuson"

in central Ohio. (R.98, Op. at 15, J.A. 131.) This conclusion seemingly was based

upon the court's findings that First American allowed Magnuson's name to appear

in the Ohio Land Title Association Membership Directory, allowed Magnuson a

telephone line in Franklin County, and permitted Magnuson to have contact with

individuals in central Ohio. But in light of the deeply disputed fachlal history,

holding that no material issue of fact was in dispute was remarkable. For example,

the directory was circulated to those in the industry, not customers, and thus cannot

constitute evidence of tortious interference. (R.53, Magnuson Dep. 159,

J.A. 1245.) The phone line, for its part, merely allowed calls to be sent to

Magnuson via the switchboard, regardless of the calls' origins. (R.53, Magnuson

Dep. 164, J.A. 1250; R.204, Tr.2852, J.A. 665.) To prove tortious interference, CT

not only had to show that Magnuson received business calls from Franklin County

on the line, but also that he acted on such calls, at First American's request. CT

offered no evidence to this effect, let alone uncontested evidence sufficient to
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prevail at summary judgment. Finally, as to Magnuson's personal contacts, which

included meals in central Ohio, Magnuson made clear that he did not solicit central

Ohio business in those instances. (R.73, Magnuson Aff. ~20, 23-24, J.A. 1196,

1197; R.53, Magnuson Dep. 316,318-19,334, J.A. 1264, 1266-67, 1277; R.204,

Tr.930-31, l.A. 642-43.)

Third, the court found that First American "explicitly indemnified

Magnuson against third parties for his involvement in its business plan," which in

the court's view constituted actively procuring a breach. (R.98, Op. at 15,

l.A. 131.) Far from active procurement, First American in fact never even

proposed such a clause. Magnuson requested the provision because of CT' s

litigious reputation and the often poor relations between the companies. (R.53,

Magnuson Dep. 336, J.A. 1279; R.204, Tr.2838, J.A. 660.) If the indemnification

agreement reflects anything, it is First American's intent to protect CT's interests,

as it indemnified Magnuson only insofar as he did not violate the non-compete.

(R.52, Agreement~~l, 12, J.A. 1161, 1164.)

On this record, the conclusion that no reasonable juror could find for First

American was erroneous.

IV. JUDGMENT AS A MATTER OF LAW WAS REQUIRED AS THERE
WAS NO BASIS FOR A PUNITIVE DAMAGES AWARD.

Even if the court properly granted summary judgment on CT's tort claim,

there was no basis for awarding punitive damages on that claim. Punitive damages
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are appropriate only in those tort actions where the plaintiff shows by clear and

convincing evidence that the defendant acted with "malice, aggravated or

egregious fraud, oppression or insult." Ohio Rev. Code § 2315.21(B)(I).4 Punitive

damages, it follows, are permissible "only in the most egregious" and

"extraordinary cases." White v. Burlington N. & Santa Fe Ry. Co., 364 F.3d 789,

806 (6th Cir. 2004); s.H.Y., Inc. v. Garman, 2004 WL 2980370, at *9 (Ohio Ct.

App. Dec. 27,2004).

In seeking punitive damages, CT maintained that First American

consciously disregarded the carve-out of central Ohio in Magnuson's contract,

making this an exceptional case justifYing a finding of malice. Because CT's

malice claim had no legal or evidentiary grounding, judgment as a matter of law

should have been awarded to First American. Gray v. Toshiba Am. Consumer

Prods., Inc., 263 F.3d 595, 598 (6th Cir. 2001) (legal challenges to verdict

reviewed de novo).

A. CT Failed To Allege A Legally Viable Theory Of Malice.

Ohio law defmes "malice" to include conduct reflecting "a conscious

disregard for the rights and safety of other persons that has a great probability of

causing substantial harm," Preston v. Murty, 512 N.E.2d 1174, 1176 (Ohio 1987),

4 An amended version of § 2315.21 became effective April 7, 2005, after the
trial below. See Am. Sub. S.B. 80. The prior version applies here.
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and CT argued below that First American's conduct satisfied this heightened

standard. First American's alleged conduct, however, had no bearing on CT's

rights and safety. Glenwood Homes, Ltd. v. State Auto Mut. Ins. Co., 1998 WL

685493, at *8 (Ohio Ct. App. Oct. 1, 1998) (vacating punitive award where there

was no evidence of a "threat to [anyone's] safety"). CT's safety has never been an

issue, which by itself disqualifies any punitive award. Malone v. Courtyard by

Marriott Ltd. P 'ship, 659 N.E.2d 1242, 1248 (Ohio 1996) ("Absent ... proof of a

defendant's subjective knowledge of the danger posed to another, a punitive

damages claim... premised on the 'conscious disregard' theory of malice is not

warranted.") (emphasis added). And even if violating a company's "rights" alone

could authorize a punitive award, this case at most involves basic contract rights.

The alleged conduct did not jeopardize anyone's constitutional or civil rights, and

thus falls far short of constituting extraordinary or egregious conduct.

Accordingly, this issue should never have been submitted to the jury.

B. CT Failed To Prove Malicious Conduct.

Not only did CT fail to meet the legal requirements for seeking a punitive

award, but it also failed to present clear and convincing evidence of malicious

conduct. 10 diversity cases, the Court applies the relevant state's standard of

review in considering a denial of a motion for judgment as a matter of law "based

on the sufficiency of the evidence." Clay v. Ford Motor Co., 215 F.3d 663, 669
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(6th Cir. 2000). In Ohio, judgment as a matter oflaw is appropriate when

reasonable minds could reach but one conclusion based upon the evidence. Vance

v. Canso!. Rail Corp., 652 N.E.2d 776, 784 (Ohio 1995). Here, reasonable minds

could reach but one conclusion-CT failed to prove malice.

Viewed as a whole, the evidence does not satisfy the heightened legal

standard required for proving malice. It is not evidence of wrongdoing, let alone

malice, that First American hired Magnuson, a process that First American, it bears

repeating, began before it was aware ofhis past contractual arrangement with CT.

And upon learning of the agreement, First American wrote an employment

contract explicitly preventing Magnuson from working in central Ohio. (R.204,

Tr.l045, 2372, J.A. 413, 570.)

Equally unavailing as evidence of malice is the fact that First American

indemnified Magnuson for any job-related liability. (R.204, Tr.3278, lA. 843.)

Magnuson requested the indemnification clause because he believed he needed the

protection given the historically poor relations between the companies and CT's

litigious "demeanor and history," not because he planned to do anything wrong.

(R.204, Tr.2838, 2058 ("Jim asked for" the provision), lA. 660, 507.). And the

clause, keep in mind, protected Magnuson only to the extent that he did not violate

his non-compete agreement.
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CT also claimed that because Magnuson's compensation was based in part

on Talon's national perfonnance (which included central Ohio), Mae,1Jluson was

motivated to breach his non-compete by improving business in central Ohio.

(R.204, Tr.3227, lA. 832.) But as Mr. Halvorsen of First American testified, "[i]t

was not our intention to use the incentive to induce him to breach that provision.

We didn't think about it." (R.204, Tr.2138, lA. 522.) The evidence, moreover,

showed that Magnuson never received any bonus or phantom stock for profits

derived from central Ohio. (R.204, Tr.2106-11, lA. 511-16.) And once the issue

came to First American's attention, it carved-out central Ohio from Magnuson's

bonus. (Jd.) While First American could have perhaps initially drafted

Magnuson's compensation agreement more precisely, that falls far short of proving

malice, particularly where the bonus was based on national profits. Behrman v.

Kryder Bros., 1996 WL 255874, at *2 (Ohio Ct. App. May 13, 1996) ("Simply

because [defendant] did not choose the action most reasonable persons would have

considered prudentD does not constitute malice....").

Nor could CT justifY a punitive award on any of the other grounds it

promoted at trial. Most astonishing was CT's counsel's repeated comments during

closing about punishing First American for taking the case to trial, including its

request that the jury assess $2 million in punitive damages for each day of trial:

And I think when you look at $2 million a day of net
profit, after tax, after everything, and look at the fact that
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they have come in here for 14, 15 days, continuing to
take up the time, selling these types of stories that don't
have any basis in reality. That at a minimum of
something like $2 million for each of those days, which
would be $28 million that we have been here, they would
get the message there.

(R.204, Tr.3286, 3258 (counsel accusing First American of "coming in here, after

three weeks ofyour sacrificing your time, and trying to sell you a fairy tale"),

3230, J.A. 849,838,833.) To suggest that First American acted maliciously by

defending itself at trial-and should pay $2 million in punitive damages for each

day in court-is preposterous, not to mention unfairly prejudicial.

Despite CT's counsel's best efforts to do so, a party cannot be punished for

defending its interests at trial. White v. Averitt Express, Inc., 2000 WL 543323, at

*3 (Ohio Ct. App. May 5, 2000) (rejecting punitive damages claim based on

alleged bad faith failure to settle because defendant "had no legal duty to settle").

No matter the setting or nature of the case, "a defendant is guaranteed the right to

trial and should never be punished for exercising that right." State v. 0 'Dell, 543

N.E.2d 1220, 1227 (Ohio 1989). That First American believed that its actions

were neither unlawful nor injurious to CT and said so at trial cannot be the basis

for a punitive award.

Nor can First American be punished for engaging in recruiting practices that

are the norm within the industry. (R.204, Tr.3255, lA. 836.) The court's

conclusion that "there was little evidence supporting First American's 'industry
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norm' argument," (R225, Op. at 7, lA. 151), overlooks the fact that First

American was prejudiced by the in limine ruling prohibiting it from introducing

evidence that all title insurance companies, including CT, aggressively recruit each

other's employees. (R147, Order at 5, lA. 303.) It also overlooks the fact that

even CT agreed that First American's "national business plan... is done by others

in the industry." (R204, Tr.ll, lA. 802.) Had First American been allowed to

present this evidence, it no doubt would have changed the jury's view about the

gravity of First American's alleged "wrongdoing." Would the jury deem First

American malicious in treating CT the very same way that CT and others in the

industry treat First American? Though industry conduct may not wash away

liability itself, it is clearly relevant to malice. In re Miamisburg Train Derailment

Litig., 725 N.E.2d 738, 752-53 (Ohio Ct. App. 1999) (no punitive damages where

defendants "were acting according to industry standards," which "overwhelm[ed]

any suggestion that [defendants] acted with conscious disregard for safety").

Similarly, First American's efforts at competing with its larger competitor

cannot be grounds for punitive damages. Indeed, CT impermissibly used "harm" as

a synonym for "competition" throughout this case. But "[i]mpropriety should not

be confused with aggressive, competitive business practices." AMC ofLouisville

v. Cincinnati Milacron, 2000 WL 33975582, at *7 (W.D. Ky. Jan. 25, 2000).

Pursuing "normal business motives by normal business means" is simply not
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evidence of malice. Jd.; accord Leo 1. Brie/maier Co. v. Newport Housing Auth.,

1999 WL 236193, at *8 (6th Cir. April 14, 1999) ("poor business practice" does

not demonstrate malice).

CT's admittedly novel theory failed to establish clear and convincing

evidence of malice. In holding otherwise, the trial court repeatedly invoked the

jury's right to "evaluate" the evidence and find that malice existed. (R.225, Op. at

7-8, J.A. 151-52.) This approach, however, ignores the court's duty to assess the

legal sufficiency of the evidence. Aetna Cas. & Sur. Co. v. Leahey Constr. Co.,

219 F.3d 519,545-46 (6th Cir. 2000) (no punitive award because defendant's

actions did not reflect malice); Caserta v. Connolly, 2004 WL 2569437, at *5

(Ohio Ct. App. Nov. 12,2004) (same). All told, because the record does not

reflect malice, much less $32.4 million worth of malice, First American is entitled

to judgment as a matter oflaw.

V. THE FLAWED JURY INSTRUCTIONS AND INTERROGATORIES
CANNOT SUPPORT A COMPENSATORY OR PUNITIVE
DAMAGES AWARD.

The punitive award cannot stand for a second reason: There were

fundamental errors with both the jury instructions and interrogatories. The

instructions did not include the correct standard for assessing punitive damages,

and the interrogatories did not differentiate between the contract and tort damages

in a way that can sustain a compensatory or punitive damages award. These errors,
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which are reviewed de novo, H.e. Smith lnvs v. Outboard Marine Co., 377 F.3d

645,650 (6th Cir. 2004), require a new trial.

A. The Instructions Did Not Include The Proper Standard For
Awarding Punitive Damages.

The jury instructions authorized the jury to award punitive damages based

on allegedly "malicious" acts untethered to the injury-causing conduct and

contrary to statute. Because a punitive award is "a mere incident of the cause of

action," Bishop v. Grdina, 485 N.E.2d 704, 705 (Ohio 1985), Ohio law requires a

nexus between any alleged malicious act and the actual tort damages. To this end,

Revised Code § 2315.21(B) authorizes punitive damages only where the "actions

or omissions of [the] defendant demonstrate malice" and where the "plaintiff in

question has adduced proof of actual damages that resulted from [the same] actions

or omissions." Thus, in deciding entitlement to punitive damages, the jury's focus

is limited to whether the tortious conduct evidenced actual malice. State Farm,

538 U.S. at 422 ("A defendant's dissimilar acts, independent from the acts upon

which liability was premised, may not serve as the basis for punitive damages. ").

Consistent with this understanding, First American's proposed instructions,

derived from Ohio Jury Instruction § 23.71 (2002), which comes from Revised

Code § 2315.21 (B), requested that the jury be told that it must find that "plaintiff

has presented proof of actual damages that resulted from those acts or failures to

act of the defendant." (R.157, Defendants' Proposed Instruction 13, JA. 358.)

- 61 -
COI-1349914vl



CT, however, submitted an instruction that did not include § 23l5.2l(B)'s nexus

requirement. (R.156, CT's Requested Instruction 18, lA. 339.) Consistent with

CT's request, the court failed to instruct the jury on the nexus requirement.

(R.204, Tr.3408-09, lA. 872-73.)

The flawed instructions permitted the jurors, in determining whether to

award punitive damages, to consider acts unrelated to the allegedly tortious

conduct. For example, CT argued that First American's national business

ambitions and purported general strategy ofbiring employees from competitors

reflected malice. (R.204, Tr.32l7·l8, lA. 828-29 (First American's focus "was to

attack across the country, to attack Chicago Title and Fidelity").) Those acts,

however, are unrelated to eT's tort claim, and cannot form the predicate for

imposing punitive damages. Nor could the overwhelming bulk of the remaining

evidence, in particular evidence relating to Magnuson's supposed employee

"recruiting" efforts-meals, conversations, and the like-that allegedly convinced

CT employees to change jobs. That is so because the court never found such

actions to constitute either a contract breach or tortious interference, and the jury

was instructed not to make that determination either. Supra at 46-49; R.207, Post­

Trial Br. 8, lA. 398. The failure to connect the actual injury-causing tortious

conduct to evidence of malice requires that the Court vacate the punitive award.
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Griffin v. Lumberjack, 644 N.E.2d 1087, 1092 (Ohio Ct. App. 1994) (trial court

erred by giving a punitive damages instruction contrary to then-controlling statute).

In denying First American's post-trial motion, the court cited its instructions

requiring the jury to determine whether CT proved '''compensatory damages

proximately caused by First American'" and whether '''First American is liable for

punitive damages.'" (R.225, Op. at 11-12, l.A. 155-56.) Even with these

instructions, however, it remains true that the jury was never instructed that in

considering whether First American was liable for punitive damages, it could only

consider the underlying acts that were tortious and caused injury and damages to

CT.

To wash these errors, the court held that First American waived the right to a

proper instruction by failing to state its objection on the record. (R.225, Op. at 10,

l.A. 154 (citing F.R.C.P. 51(c)).) Rule 51, however, is satisfied "if it is clear that

the judge was made aware of the possible error in or omission from the

instructions." Gradsky v. Sperry Rand Corp., 489 F.2d 502,503 (6th Cir. 1973).

For example, challenges to jury instructions are preserved when a party requests an

instruction that the court does not give. Goostree v. Tenn., 796 F.2d 854,862 n.3

(6th Cir. 1986). Here, First American proposed the instructions that it continues to

believe were required by law, and there was "much discussion at the charging

conference" regarding these instructions. (R.225, Op. at 10, lA. 154.) Although
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the court did not have that conference transcribed, there is no dispute that the court

"was made aware of the possible ... omission from the instructions." Goostree, 796

F.2d at 862 n.3 (quotation omitted).

Even if Rule 51 applies, the fundamental error in the instructions requires a

new trial. "[W]here the error [is] obvious and prejudicial," Rule 51 does not bar

appellate review of erroneous instructions. Ivey v. Wilson, 832 F.2d 950, 955 (6th

Cir. 1987) (quotation omitted) (vacating punitive damages award); Chonich v.

Wayne County Cmty. College, 973 F.2d 1271, 1277-78 (6th Cir. 1992). Appellate

review is particularly warranted when, like here, the objection is not recorded

because the court fails to hold the charging conference on the record. Simpson v.

White, 1995 WL 216927, at *7-9, n.9 (6th Cir. Apr. 11, 1995) ("district court

committed plain error in failing to instruct the jury" on issue relevant to

defendant's theory of the case, even where no objection was raised; ''if such a

[charge] hearing was held, it was not transcribed in the record"). Under any

standard the verdict cannot stand.

B. The Inability To Determine The Amount Of The Compensatory
Award For Each Claim Dooms The Verdict.

The verdict also cannot stand in light of the confusing and ambiguous jury

interrogatories and the equally vague damages instructions, which together allowed

the jurors to reach a verdict without delineating the damages caused by

Magnuson's contract breach from those caused by First American's tort.
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Based on Interrogatories 1 and 2, the jury found that the contract and tort

conduct both injured CT. (R.185, Verdict and Interrogatories, lA. 369-370.)

Interrogatory 3 in tum asked for the "total amount ofcompensatory damages" that

the jury found, stating that damages "available" on both claims were the same.

(Id.) Interrogatory 3 appeared to suggest that the maximum that could be awarded

for each claim is the same. This does not mean, however, that the damages figure

reached by the jury for both claims were identical. Indeed, in light of the causation

shortcomings inherent in the way the case was presented to the jury and the

differences in the jury instructions for computing damages on the contract and tort

claims respectively, they likely were not. (R.204, Tr.3405, 3407, lA. 869, 871.)

The jury interrogatories failed to ask the jury to specify the amount of

damages awarded for each claim. Interrogatory 4 asked the jurors if the "answer to

Interrogatory No. 3"-the "total" damages awarded-included "any" damages on

the tort claim. (R.185, Verdict and Interrogatories, lA. 372.) The jury's "YES"

answer reveals that some component of the $10,800,000 is attributable to First

American's tortious conduct, but it does not tell us how much. That shortcoming

constitutes reversible error, as "[t]he verdict form must allow the jury to award

damages under each separate theory for which it finds proof ofliability." Hickson

Corp. v. Norfolk S. Ry., 260 F.3d 559,567 (6th Cir. 2001) (new trial where verdict

form did not allow jury to specify contract damages separate from tort damages).
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Equally troubling is the fact that there is no reliable way to know how the

jury arrived at its $10,800,000 compensatory award. While we know that some

amount of the award is attributable to First American's alleged tortious conduct,

see Interrogatory 4, the interrogatories do not tell us how much. For example, the

jury may have added together amounts awarded for each claim to arrive at

$10,800,000 (e.g., $7,800,000 in contract damages and $3,000,000 in tort

damages). That possibility alone requires a new trial. Tipton v. Michelin Tire Co.,

101 F.3d 1145, 1150-51 (6thCir. I996)(reversing verdict where "interrogatories

and corresponding jury instructions were confusing at best"); Lambert v. Shearer,

616 N.E.2d 965, 978 (Ohio Ct. App. 1992) (new trial where general verdict did not

separate wrongful death claim from survivorship claim; "it is a manifest

miscarriage ofjustice when a trial court fails to ensure that a proper verdict is

rendered"). Alternatively, the jury may have decided that the damages caused by

each claim were the same, and then added those amounts together (e.g., $5,400,000

in contract damages and $5,400,000 in tort damages). Such a double recovery

would be a gross error, as it "goes without saying that the courts can and should

preclude double recovery." E.E.o.c. v. Waffle House, Inc., 534 U.S. 279,297

(2002) (quotation omitted).

Here again, rather than attempting to justify the interrogatories it authorized,

the court primarily relied on First American's failure to state its objection on the
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record as the basis for sustaining the verdict. (R225, Gp. at 11, JA. 155.) First

American, however, requested interrogatories that would have precluded any

question about the verdict. (R157, Defendants' Proposed Interrogatories

(requiring jury to separately state tort and contract damages), JA. 345.) By

submitting proper interrogatories, and given that there was "much discussion and

suggestions by the Court and counsel during the charging conference," (R225, Gp.

at 13, JA. 157), there is no doubt that First American "express[ed] some concern

about the verdict form before it was given to the jury but it was unable to convince

the trial judge to adopt the form it wanted." Hickson, 260 F.3d at 566. Although

the court ultimately decided to submit different interrogatories, that is a far

different case than where a party never requested the proper instruction or

interrogatory to begin with.

Indeed, if anyone is to blame for the errors in the instructions and

interrogatories, it is CT, which neither submitted interrogatories nor asked that the

court clarify the plainly confusing interrogatories it came up with. Instead, it

compounded the confusion by requesting equally flawed jury instructions. At

CT's request, the jury was instructed that "[t]he compensatory damages claim[ed]

by [CT] for Mr. Magnuson's breach of contract and for First American's

intentional interference with contractual relations are the same." (R204, Tr.3404,

JA. 868.) This instruction was highly misleading-and prejudicial-because it
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suggests that the damages caused by Magnuson and those caused by First

American are exactly the same. This determination should have been made by the

jury, not presented to it as something already decided as a matter of law.

All told, based upon the deficient interrogatories, it is impossible to know

whether the jury added the awards together, perhaps even to the extent of granting

CT an impermissible double recovery. And where a "confusing verdict fonn,

combined with the district court's interpretation of the jury's answers on the fonn,

allow!] the possibility ofa double recovery," that possibility alone "necessitat!es]

a new trial." Hickson, 260 F.3d at 566 (emphasis added). Even if First

American's objection was not fully preserved, because these fundamentally flawed

interrogatories failed to "adequately inform the jury of the relevant considerations"

relating to compensatory and punitive damages, "the deficiency constituted plain

error." Wheelerv. McKinley Enters., 937 F.2d 1158, 1166 (6th Cir. 1991).

C. It Is Impossible To Uphold The Punitive Award Because The Jury
Did Not Specify The Amount Of Tort Damages.

The failure to specifY the damages for each claim also dooms CT's ability to

receive a punitive award. While punitive damages may be awarded for tortious

conduct, they cannot be awarded on contract claims. Digital & Analog Design

Corp. v. N. Supply Co., 540 N.E.2d 1358, 1367 (Ohio 1989). Accordingly, the

punitive award must be a function of the damages caused by First American's

tortious conduct.
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Identifying the actual amount of the tort award is thus a necessary precursor

for awarding punitive damages, as CT must show that the ratio between the tort

and punitive awards is constitutionally permissible. State Farm, 538 U.S. at 425-

26. But since we do not know the actual amount oftort damages, the Court cannot

perform the required analysis. CT, in other words, cannot justify the award of any

punitive damages, let alone the amount here.

CT has only itself to blame for this fatal flaw. Not only did it fail to submit

proper interrogatories, but it also made misleading arguments to the jury. Despite

the universal prohibition against awarding punitive damages for contract claims,

CT's counsel repeatedly tried to confuse the jury on this point by suggesting that

punitive damages could be awarded for a contract breach:

• You "need to send a message [through punitive damages] that you
can't just breach a contract. You can't just intentionally ignore it and
pretend that you are honoring it when you are not." (R.204, Tr.328 1,
lA. 845.)

• "The Court has held that they have intentionally violated the
contractual rights and that demonstrates the conscious disregard."
(R.204, Tr.3257, lA. 837.)

But breaching a contract, even when done intentionally, does not give rise to a

punitive damages claim. R & H Trucking, Inc. v. Occidental Fire & Cas. Co. of

N.C, 441 N.E.2d 816, 818-19 (Ohio Ct. App. 1981).

In sum, having failed to request proper instructions and submit sufficient

interrogatories, CT then compounded the confusion over the contract/tort
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distinction by making improper arguments to the jury. Accordingly, the

compensatory and punitive damages awards cannot stand.

VI. THE PUNITIVE DAMAGES AWARD IS UNCONSTITUTIONAL.

Even if there was sufficient evidence ofmalice to present the issue to the

jury, the punitive award must be vacated as it violates both the United States and

Ohio Constitutions. The Court is unrestrained in reviewing the punitive award's

constitutionality. Cooper Indus. v. Leatherman Tool Group, Inc., 532 U.S. 424,

436 (200 1).

A. The Punitive Award Violates The United States Constitution.

The Due Process Clause "prohibits the imposition of grossly excessive or

arbitrary punishments." State Farm, 538 U.S. at 416. In State Farm, the Supreme

Court held that a multi-million dollar punitive award for an insurer's bad-faith

failure to settle with the insured violated due process. In doing so, the Court

utilized three "guideposts": (l) the reprehensibility of the defendant's conduct;

(2) the difference between the punitive award and the civil or criminal sanctions

for comparable misconduct; and (3) the disparity between the harm suffered by the

plaintiff and the punitive award. Id. at 418-28.

Applying these principles, the Supreme Court observed that a $1 million

compensatory award "was complete compensation" as the "harm arose from a

transaction in the economic realm," and "there were no physical injuries." Id. at
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426. The same is true here. To the extent CT suffered any damages, the $10.8

million compensatory award was complete compensation. (R.204, Tr.1638-39,

l.A. 677-78.) CT, moreover, did not suffer any physical injuries. In sum, this

case, like State Farm, "is neither close nor difficult." 538 U.S. at 418. The $32.4

million punitive damages award cannot survive the "[e]xacting appellate review"

required by State Farm. Id.

1. Reprehensibility: First American's conduct was not
reprehensible.

State Farm describes what kind of conduct establishes the degree of

reprehensibility required to support a punitive award. Under State Farm, courts

must consider whether "the harm caused was physical as opposed to economic; the

tortious conduct evinced an indifference to or a reckless disregard of the health or

safety of others; the target of the conduct had financial vulnerability; the conduct

involved repeated actions or was an isolated incident; and the harm was the result

ofintentiona1 malice, trickery, or deceit, or mere accident." Id. at 419. "The

existence of anyone of these factors ... may not be sufficient to sustain a punitive

damages award; and the absence of all of them renders any award suspect." Id.

Because the Court should "presumeD [that] a plaintiffhas been made whole

for his injuries by compensatory damages, ... punitive damages should only be

awarded if the defendant's culpability, after having paid compensatory damages, is

so reprehensible as to warrant the imposition of further sanctions to achieve
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punishment or deterrence!' Id. Here, in other words, CT must show conduct so

grave that it merits $32.4 million worth of punishment-above and beyond the

substantial compensatory award-and must do so by clear and convincing

evidence,

In this instance, CT is hard pressed to show the existence of any of these

factors, let alone all of them. The claimed harm was purely economic, not

physical, and the compensatory award is full compensation. The conduct,

moreover, did not evince a reckless disregard of the health or safety of others.

Likewise, there was no cover up, deception or claim of fraud. And Fidelity, the

nation's largest title insurance company, is hardly a financially vulnerable victim, a

point CT's counsel emphasized below. (R.204, Tr.3218 ("Fidelity is Number 1"),

lA. 829.)

Indeed, there is far less evidence of reprehensibility here than in Bach v.

First Union Nat'l Bank, 149 F. App'x 354,366-67 (6th Cir. 2005), where the Court

recently vacated a $2.6 million punitive award, finding it "unconstitutionally

excessive" where "only one of the five reprehensibility factors is present." Id. In

Bach, a 77-year-old widow recovering from a stroke successfully sued her bank for

"willfully violating" the Fair Credit Reporting Act and causing her "emotional pain

and suffering, humiliation" and "damage to her reputation for creditworthiness"

by, among other things, preventing her from obtaining a mortgage loan and credit
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card and "recommend[ing] that [a credit agency] change Bach's revolving credit

rating" to "the worst possible score." Id. at 357-59 (quotation omitted). In finding

that only one reprehensibility factor was met, the Court noted that, like here, the

harm "was purely economic," defendant did not act with "reckless disregard for the

health and safety of others," and defendant's actions did not reflect "intentional

malice, trickery, or deceit." Jd. at 364-66. That Ms. Bach "was a financial1y

vulnerable victim" was by itself insufficient to "support the large punitive damage

award." Id.

In denying First American's request that this award likewise be vacated, the

court concluded that "[a]t least two of the reprehensibility factors" exist,

"distinguishing this case from the one-factor Bach." (R.225, Op. at 17, J.A. 161.)

To reach that conclusion, the court misapplied State Farm, most notably by

deeming "Chicago Title's Ohio operation" "a fmancially vulnerable victim." (Id.)

Equating a multi-mil1ion dol1ar division of the largest title insurance company to a

77-year-old widow and stroke victim gives analogy a bad name.

To the extent that any victim may fairly be deemed financially vulnerable, it

is an individual like Ms. Bach, not a corporation. Aylward, The Unfulfilled

Promise ofState Farm v. Campbell, 47 No.3 ORr For Def. 12 (2005) ("Although

individual consumers are likely to be viewed as fmancially vulnerable, this

reprehensibility factor wil1likely not be given weight in disputes between
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corporations, where the parties are perceived as being closer in fmancial strength

and sophistication. See Textron Financial Corporation v. National Union Fire Ins.

Co. ofPittsburgh, 13 Cal.Rptr.3d 586 (Cal. App. 2004) (large corporate insured

was plainly not a 'financially vulnerable victim')."). Indeed, it would be the

unusual case where a company is deemed a vulnerable victim, perhaps only where

the entity is a "modest family-run business." Willow Inn, Inc. v. Public Servo Mut.

Ins., 399 F.3d 224,232 (3d Cir. 2005). That hardly describes CT's Ohio

operations, which are owned and controlled by Fidelity. (R.204, Tr.2063, 2564-65,

2811, l.A. 509,786-87,653.) Indeed, CT's counsel emphasized to the jury that

"this case is about big corporations," not vulnerable victims. (R.204, Tr.3221, l.A.

830.) Accepting the trial court's expansive interpretation of a "vulnerable victim"

would not only be contrary to CT's own description of its status, but it would also

give that term no meaningful restraint.

Nor can this massive award be justified on the basis that the jury "considered

that there was not one infraction but multiple infractions involved in Defendants'

business plan to profit from their misconduct here." (R.225, Op. at 16, l.A. 160.)

State Farm's "repeated actions" reprehensibility factor "require[s] that the similar

reprehensible conduct be committed against various different parties rather than

repeated reprehensible acts within the single transaction with the plaintiff." Bach,

149 F. App'x at 365 (emphasis added). Thus, even if the court correctly
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characterized First American's conduct as a series of reprehensible acts against

CT, which First American strongly disputes, that conduct still does not meet State

Farm's reprehensibility threshold.

Lastly, for a host of reasons there is no basis for concluding that First

American acted with "intentional malice, trickery or deceit." (R.225, Op. at 16,

lA. 160.) First, this is not a fraud case, as CT's own pleadings attest, and thus not

a case involving trickery or deceit. (R.21, Amended Complaint, lA. 52.) Nor is

this the kind of exceptional case where the conduct is so egregious that it qualifies

as intentional malice. Bach, 149 F. App'x at 366 (even "reckless" conduct does

not constitute intentional malice); Hines v. Grand Casino ofLa., L.L.C, 358 F.

Supp. 2d 533, 552 (W.D. La. 2005) (remitting punitive award from $200,000 to

$30,000 where conduct, although "recklessly indifferent," did "not rise to the level

of maliciousness needed to justifY such a large award [as the] evidence does not

show [that defendant] harbored some type of evil motive concerning plaintiff or

engaged in trickery or deceit"). Indeed, First American took steps to protect CT by

including the carve out in Magnuson's employment agreement and attempting to

honor it thereafter. Far more is necessary to prove intentional malice.

Na more compelling is the court's conclusion that the "verdict meant that

the jury found that First American acted with actual malice and deceit." (R.225,

Op. at 20, lA. 164.) This reasoning is flawed in multiple respects. First, the State
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Farm factors are used to measure the award's constitutional permissibility, and

each reviewing court has an independent duty to assess the award's validity.

Second, the court's analysis overlooks the fact that every punitive award pursued

under a "conscious disregard" theory by definition involves malice, and that the

reprehensibility factors operate to identifY the rare case where the malice was

"evil" or involved trickery or deceit. And while the jury's verdict reflects a finding

of malice, there is nothing in the verdict or interrogatories suggesting that this case

is more reprehensible than others. Finally, while the jury may not have believed

the testimony of some of First American's witnesses, (R.225, Gp. at 20, J.A. 164),

that disbelief cannot be the basis for any punitive damage award, let alone an

exceptional one. Turner v. KTRK Television, [nc., 38 S.W.3d 103, 124 (Tex. 2000)

("lack of credibility [does] not. .. establish clear and convincing evidence of actual

malice") (citing Bose Corp. v. Consumers Union oiU.S., Inc., 466 U.S. 485, 512

(1984)). All told, none ofState Farm's reprehensibility factors are present here.

Equally unavailing as support for this verdict are the other grounds CT

promoted at trial, including asking the jury to punish First American $2 million per

day for taking the case to trial. Plainly, there was no "reasonable relationship

between the punitive damages award and the harm [that] likely [resulted] from

[that] conduct." BMW oiN. Am. v. Gore, 517 U.S. 559, 581 (1996) (quotation

omitted).
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Nor was there a reasonable relationship between this penalty and CT's claim

that this case involved an "intentional breach" of contract deserving of punishment.

Nor could there be. As already explained, a contract breach, no matter the intent,

is never an appropriate basis for awarding punitive damages.

CT also erred by relying upon First American's wealth to justifY the award:

• The jury should issue a high punitive award "based upon the status of
this defendant." (R.204, Tr.3385, lA. 862.)

• First American is "a money factory." (R.204, Tr.3285, lA. 848.)

• "[T]his company has $4 billion of annual revenue .... [B]ased upon the
types of profits that this company gets on a daily basis, a number like
$10 million is not going to send any message. That's a slap on the
wrist." (R.204, Tr.3283-85, lA. 846-48.)

Aside from the fact that a $10 million "slap on the wrist" would still be two times

greater than any other such award in a purely economic injury case in Ohio history,

any punishment must focus on the defendant and its conduct, not its wealth. State

Farm, 538 U.S. at 427 (defendant's wealth "cannot justifY an otherwise

unconstitutional punitive damages award"); Mathias v. Accor Econ. Lodging, Inc.,

347 F.3d 672,676 (7th Cir. 2003) (law prohibits punishment based on "status of

the defendant").

Next, CT's counsel improperly attempted to justifY a large award by

characterizing First American as a "big corporation" from California that has a

"huge impact" on the jurors' lives. (R.204, Tr.3222, lA. 831.) To emphasize First
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American's foreign status, counsel demanded that the jury award damages

"necessary... to send a message all the way to California." (R.204, Tr.3387, 3278

(First American cannot bury its "head in the sand out in California"), lA. 864,

843.) Playing to "the prejudices of the jurors... against the interests of a large out-

of-state corporation" independently proves why a new trial is necessary. City of

Cleveland v. Peter Kiewit Sons' Co., 624 F.2d 749, 755 (6th Cir. 1980).

All told, CT's counsel's misconduct compelled a result that is just the kind

State Farm precludes. "[T]he presentation of evidence of a defendant's net worth

creates the potential that juries will use their verdicts to express biases against big

businesses, particularly those without strong local presences." State Farm, 538

U.S. at 417 (quotation omitted). That is exactly what happened here, with CT's

counsel contending that First American "is a money factory" from "California."

State Farm's reprehensibility considerations confirm the gross error in this

punitive award.

2. Civil Penalties: The award bears no relation to any
relevant penalty for comparable conduct.

The second guidepost "is the disparity between the punitive damages award

and the 'civil penalties authorized or imposed in comparable cases. '" Id. at 428.

The award in this case far outweighs any relevant civil penalty. In fact, there is no

comparable civil penalty in this case. Thus, under State Farm's second guidepost,

this award cannot stand.
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3. Ratio: A ratio of more than 1:1 in economic injury cases is
excessive.

The final guidepost is the ratio between the compensatory and punitive

damages awards. State Farm makes clear that "[w]hen compensatory damages are

substantial, then a lesser ratio, perhaps only equal to compensatory damages, can

reach the outermost limit of the due process guarantee." Id. at 425 (emphasis

added). There, where the compensatory award for claims ofbad faith and

emotional distress was $1 million, the Supreme Court suggested that a 1: 1 ratio

would reach the limits of due process. Because the "compensatory award in this

case was substantial, ... [t]his was complete compensation." Id. at 426.

Similarly, this case also involved a large compensatory award for an alleged

economic injury. (R.225, Gp. at 20, J.A. 164 (noting "high compensatory"

award).) To the extent defendants can be held liable for any harm, CT received a

full recovery of nearly $11 million. Blust v. Lamar Adver. Co., 813 N.E.2d 902,

916 (Ohio Ct. App. 2004) ($32,000 compensatory award "was substantial" under

State Farm).

Citing State Farm's directive that larger ratios "may comport with due

process" only where there is both "a particularly egregious act" and "only a small

amount of economic damages," 538 U.S. at 425, munerous courts have ordered

new trials on punitive damages in economic-injury cases. Bach, 149 F. App'x at

366 (quotation omitted) (describing 6.6: 1 ratio in economic injury case as
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"alarming" and vacating $2.4 million punitive award); Fabri v. United Techs. Int'l,

Inc., 387 F.3d 109, 125 (2d Cir. 2004) ($500,000 punitive award was excessive

where plaintiff suffered only economic harm); United States v. Bailey, 288 F.

Supp. 2d 1261, 1280-81 (M.D. Fla. 2003) (vacating $3 million punitive award

where $2 million compensatory award arose solely from economic harm), aff'd

419 F.3d 1208 (l1th Cir. 2005); Blust, 813 N.E.2d at 916 (new trial where plaintiff

suffered only economic harm and jury awarded $2,245,105 in punitive damages);

Roth v. Farner-Bocken Co., 667 N. W.2d 651,671 (S.D. 2003). Other courts have

reduced large punitive awards to a 1: 1 ratio. Boerner v. Brown & Williamson

Tobacco Co., 394 F.3d 594, 602-03 (8th Cir. 2005) (reducing ratio to 1: 1 even

where conduct was "highly reprehensible"); Ceimo v. Gen. Am. Life Ins. Co., 2003

U.S. Dist. LEXIS 26699, at *4-6 (D. Ariz. Sept. 16,2003) (reducing award to 1: 1

ratio despite high reprehensibility of defendant's conduct).

Given the facts of this case, not even a 1: 1 ratio can be justified. Indeed,

State Fam1 is the harder case. There, the defendant went so far as to "alter[] the

company's records," and, in addition, caused "a year and a half of emotional

distress." State Fam1, 538 U.S. at 419, 426. Yet the Supreme Court still suggested

that a 1: 1 ratio represented the "outermost limit ofthe due process guarantee." Id.

at 425. Here, First American was upfront in acknowledging the existence of the
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non-compete and made a good faith effort to adhere to it. Equally true, there was

no allegation of emotional distress or other physical injury.

At day's end, all three guideposts establish this award's unconstitutionality.

Under State Farm, many economic injuries are undeserving ofa punitive award,

and the permissible ratio in most other cases is no greater than 1: 1. Accordingly,

the Court should vacate this award.

B. The Punitive Award Violates The Ohio Constitution.

The punitive award also violates Section 16, Article I of the Ohio

Constitution, which ensures that verdicts be entered in accordance with "due

course oflaw." Because the "Ohio Constitution is a document of independent

force," "state courts are unrestricted in according greater civil liberties and

protections to individuals and groups" than does the federal Constitution. Arnold

v. Cleveland, 616 N.E.2d 163, syl. ~1 (Ohio 1993). Indeed, "there has been a trend

for state courts to rely on their own constitutions to provide broader protection for

individual rights, independent of protections afforded by the United States

Constitution." State v. Robinette, 685 N.E.2d 762, 766 (Ohio 1997). For the

reasons just explained, the punitive verdict independently violates the Ohio

Constitution. Because "there is no controlling precedent in the decisions of [the

Ohio] Supreme Court" addressing state constitutionallirnits on punitive damages,

the question should be certified to the Ohio Supreme Court should this Court not
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otherwise vacate the decision below. Ohio Supreme Court Rule XVIII; Grover v.

Eli Lilly & Co., 33 F.3d 716, 719 (6th Cif. 1994) (certifying issue to Ohio Supreme

Court).

VII. THE COURT ERRED BY FAILING TO ORDER A NEW TRLt\.L ON
PUNITIVE DAMAGES.

Not only is this award unconstitutional, but it is also unsustainable as

measured by Rule 59's new trial standards. A new trial is warranted when the

damages are excessive, the trial proceedings were unfair or prejudicial, or the

verdict is against the weight of the evidence. Holmes v. City ofMass ilion, 78 F.3d

1041, 1045-46 (6th Cir. 1996). Here, the verdict fails on all three fronts.

A. The Excessive Award Is Infected By Passion And Prejudice.

"In determining whether passion or prejudice influenced a jury's award, a

reviewing court must consider the amount of the award" and compare it to other

awards. Shelton v. Greater Cleveland Reg 'I Transit Auth., 584 N.E.2d 1323, 1334

(Ohio Ct. App. 1989); Dardinger, 781 N.E.2d at 144-45 (assessing award's

excessiveness by comparing it to past awards). Comparing other punitive verdicts

to this award demonstrates that the award is both excessive and infected by passion

or prejudice. The award exceeds by a factor of six the highest punitive verdict in

an Ohio economic injury case and is greater than even the largest personal-injury

award ever upheld.
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The vast majority oflarge Ohio punitive awards arise from personal injul)'

claims, and are based on conduct far more egregious than anything alleged here.

E.g., Wightman v. Canso!. Rail Corp., 715 N.E.2d 546 (Ohio 1999) ($15 million

punitive verdict where railroad utilized dangerous rail crossing). The next highest

reported punitive award, $30 million, involved a bad-faith insurance claim that

arose from an unwarranted failure to provide coverage for a dying woman, a case

overseen at trial by then-state Judge Frost. Dardinger, 781 N.E.2d at 121

(reducing $49 million punitive award upheld by trial court to $30 million). In

Dardinger, the defendant denied coverage to a patient with a brain tumor after

initially approving the requested therapy, and then repeatedly delayed acting on the

appeal of that decision despite knowing the patient was having success with the

therapy and that her condition was aggravated by alternative treatments. Id. at

124-131. The patient died while awaiting coverage for the therapy. Id. at 124

(defendant's actions "needlessly shortened [plaintiff s] life and caused her last

days to be more painful").

For economic-loss claims like this one, there are few large punitive verdicts

in Ohio. The largest reported award upheld on appeal in this area is $5 million.

Mid-Michigan ComputerSys. v. Marc Glassman, Inc., 416 F.3d 505 (6th Cir.

2005). There, unlike here, the defendant was found to have engaged in intentional
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fraud and misappropriation of trade secrets. Yet here the punitive award is over six

times higher.

If the sheer magnitude of this verdict is not enough to prove that it must be

vacated, CT's demonstrated efforts to inflame the jury should end the debate. As

noted earlier, CT's counsel argued that First American's wealth, intentional

contract breach, aggressive competition and decision to take this case to trial all

justified a punitive award. But as already explained, none of these could serve as

the basis for such an award.

CT further fanned the flames by telling the jury that First American engaged

in deception. (R.204, Tr.322 I (First American "intentionally violate[d] the

contractual rights of [CT] and tr[ied] to hide it to avoid punitive damages."), 3279

("They were dishonest about putting this sham provision in the employment

agreement."), J.A. 830,844.) There was, of course, no claim of fraud against First

American, nor was there any other claim of deception. To say in closing that First

American acted with deceit, and that such conduct warranted punitive damages,

was nonsense. It was also unfairly prejudicial.

Equally inflammatory was CT's counsel's blessing of Randy Berry, CT's

chief witness, as "a very moral and religious person," to counter defendants'

argument that Berry's testimony was unbelievable. (R.204, Tr.3273, J.A. 842.)

F.R.E. 610 explicitly excludes testimony regarding an individual's "religion" to
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show that his "credibility" is "enhanced," and taking this same tack in closing

argument is equally "improper." 28 Wright & Gold, Federal Practice and

Procedure § 6153 n.l (1993).

As if all of this was not enough, CT's counsel further inflamed the jury by

pointing to the indemnification provision. As an initial matter, because

"[e]vidence that a person was or was not insured against liability is not admissible"

to prove wrongful conduct, F.R.E. 411; Curtis Mfg. Co. v. Plasti-Clip Corp., 933

F. Supp. 94, 100 (D.N.H. 1995), the provision's introduction was grounds for a

mistrial, as First American argued unsuccessfully below. (R.204, Jan. 3 Tr.99-102,

lA. 795-98.) And once in evidence, the agreement unfairly prejudiced First

American. From his opening statement on, CT's counsel repeatedly cited the

agreement to convince the jury that a high award was appropriate because First

American would pay for Magnuson's wrongdoing:

[T]he evidence will be very clear that whatever damages
that you, the jury, detenrune should be awarded in this
case, will only be paid by First American. Mr.
Magnuson is not at risk at all in this lawsuit.

(R.204, Tr.41-42, 207-10, 937-39, lA. 803-04, 549-52, 644-46.) CT induced the

jury to improperly punish First American for Magnuson's alleged conduct-

regardless of First American's culpability, and the "prejudice" that resulted to First

American substantially outweighed any "probative value" of the agreement.

F.R.E. 403; Peter Kiewit, 624 F.2d at 758 ("prejudicial error" for counsel to tell
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jUlY that defendant's damages would be covered by insurer); Townsend v. Benya,

287 F. Supp. 2d 868,874 (N.D. Ill. 2003) (barring evidence of employer's

indemnification of employees); Braun v. Lorillard, Inc., 1996 WL 14033, at *2

(N.D. Ill. Jan. 11, 1996) (same). And contrary to CT's contention, the indemnity

agreement did not constitute evidence of malice. If anything, First American's

exposure to any damages arising from Magnuson's conduct indicated that it did not

want him to breach the non-compete agreement.

All told, a new trial is required because the excessive punitive award was

infected by passion and prejudice.

B. The Excessive Award Cannot Be Sustained By The Weight Of
The Evidence.

For the reasons already discussed, CT failed to present compelling evidence

of malice. First American revised Magnuson's compensation agreement to ensure

that he had no incentive to breach his non-compete, and Magnuson never received

any payment based on profits from central Ohio. First American's recruiting

practices were consistent with those in the competitive title insurance industry.

And the goal of its business plan was to increase market share, just like the plans of

every other entrepreneurial company. In short, the award is not supported by the

weight of the evidence, mandating a new trial.
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C. At A Minimum, This Excessive Award Must Be Remitted.

Alternatively, the Court should "remit [the] excessive award" to "an amount

supported by the weight of the evidence." Wightman, 715 N.E.2d at 557; Grimm v.

Leinart, 705 F.2d 179,182-83 (6th Cir. 1983). A remittitur not only would be

consistent with the practice of federal and Ohio courts, but it would also be

consistent with the views of the Ohio legislature. Recently, Ohio enacted a

comprehensive tort reform law that capped future punitive awards at two times the

amount ofcompensatory damages. Am. Sub. S.B. 80 (2004). And that 2: 1 ratio is

reserved for the most egregious cases. At the very least, the Court must drastically

reduce the punitive damages award.

VIII. THE COURT ERRED BY FAILING TO INSTRUCT THE JURY ON
CT'S DUTY TO MITIGATE.

In another instance of taking disputed issues from the jury, the court

precluded the jury from considering whether CT mitigated its damages. The duty

to mitigate one's damages is basic black letter contract law. Young v. Frank's

Nursery & Crafts, 569 N.E.2d 1034, 1037 (Ohio 1991). Consistent with this

fundamental legal tenet, First American proposed jury instructions reflecting

Ohio's mitigation standards. (R.157, Defendant's Proposed Instruction 12

(Damages and Mitigation), lA. 357.)

CT, however, claimed that it was exempt from this universal duty because it

was a lost volume seller absolved from using reasonable efforts to avoid loss.
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(R.204, Tr.3l84-85, lA. 819-20.) After twice denying First American's motions

for judgment as a matter oflaw, the court, seeing "no factual dispute," granted

CT's motion, holding that it "was a lost volume seller" who had no duty to

mitigate. (R.204, Tr.1987, 3178, 3196, lA. 815,818,822.) Accordingly, the

court refused to instruct the jury on mitigation.

Applying de novo review and "viewing the evidence in the light most

favorable" to defendants, the Court should vacate the directed verdict below.

Gray, 263 F.3d at 598. Judgment as a matter oflaw for First American was

appropriate. At the very least, a new trial is warranted.

A. A Lost Volume Seller Has Unlimited Capacity And The Ability To
Sell To All Potential Customers.

A lost volume seller has "unlimited resources or production capacity,"

meaning that the sale of an item to Customer B following Customer A's breach of

an agreement to purchase the same item does not make the seller whole, as the

seller had the ability to make both sales, had the first contract not been breached.

Bill's Coal Co. v. Ed. ofPub. Uti Is. , 887 F.2d 242, 245 (10th Cir. 1989). To take

~ this issue from the jury, the court not only had to find that CT carried its burden of

proving that this exception to mitigation applied here, Lake Erie Boat Sales, Inc. v.

Johnson, 463 N.E.2d 70, 73 (Ohio Ct. App. 1983), but also that this was the

unusual lost volume case in that it presented no "difficult questions of fact" for
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resolution by the jury. Restatement (Second) of Contracts § 347 cmt. f (1981).

Simply put, that decision was erroneous.

Ordinarily, a seller who loses a sale of "widgets" due to a breach would

"resell the widgets" and "recover the difference between the resale price and the

contract price." 2 Commercial Damages: Remedies in Business Litigation ~ 35.04

(Knapp ed., 2005). A lost volume seller, however, has "capacity to perform the

contract which was breached as well as other potential contracts, due to their

unlimited resources or production capacity." Bill's Coal, 887 F.2d at 245. Thus,

in the above example the lost volume seller suffered an additional loss because it

could make the first transaction, had there been no breach, plus the second

transaction.

To qualify as a lost volume seller, the seller must demonstrate not only that

it could sell to all potential purchasers (i. e., "unlimited" capacity), but also that it

would have solicited and sold to additional purchasers even if it had successfully

completed the sales to the original purchasers. ld.; Tigg Corp. v. Dow Corning

Corp., 962 F.2d 1119, 1130 (3dCir. 1992)(opinion by then-Judge Alito). Given

its focus on a seller's ability to produce unlimited "product," this concept has its

origins and principal application in cases involving sellers of goods. U.c.c. § 2­

708(2). Some courts, however, have addressed the concept in cases involving

service providers. Gianetti v. Norwalk Hosp., 833 A.2d 891, 897 (Conn. 2003). In
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those cases, "to recover lost profits under [the lost volume seller] theory," the

service provider must prove that:

1. it had the capability to perform both contracts
simultaneously;

2. the second contract would have been profitable;
and

3. it probably would have entered into the second
contract even if the first contract had not
terminated.

Id. at 898; Ullman-Briggs, Inc. v. Salton, Inc., 754 F. Supp. 1003, 1008-09

(S.D.N.Y. 1991) (service provider failed to prove lost volume status).

B. CT Was Not A Lost Volume Seller.

At trial, CT claimed that, with respect to residential real estate business,

Magnuson's breach caused it to lose as clients CBKT, Century 21, and Re/Max

(collectively, the "Lost Business"). To qualify as a lost volume seller, CT had to

prove:

1. It had the capacity to simultaneously perform both
the Lost Business and the business obtained in
2003 and beyond to make up for the Lost
Business (the "Replacement Business");

2. The Replacement Business would have been
profitable even if the Lost Business had not been
lost; and
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3. It probably would have taken on the Replacement
Business even if the Lost Business was not lost. s

Measured against this backdrop, C1's claim fails in numerous respects. For one,

CT failed to establish that it could have profitably made the lost sales plus the same

number of sales in addition had there been no breach, as CT routinely turned away

sales in 2002 when still servicing the Lost Business. For another, CT did not

establish that it would have made the additional sales if it had not lost the original

sales, most notably because it failed to make those additional sales in 2003.

1. CT was at full capacity in 2002.

In 2002, the year before the breach, CT had neither the unlimited capacity

nor the intention to expand its business beyond then-existing levels. Remarkably,

the court refused even to consider this evidence.

The evidence that CT was not a lost volume seller was overwhelming. First,

the testimony showed that CT turned away business in 2002:

• Wiese, then vice-president and central Ohio manager for CT, testified
that he turned away business and was unable to do particular deals.
(R.204, Tr.611-l2, 718, 2604, 2570,J.A. 767-68,784,791,789.)

• Caryl Caito, then manager of C1' s Pickerington office, testified that
CT turned down business "[b]ecause we couldn't handle the volume
and we couldn't keep up" "with the demands." (R.204, Tr.2685,
2691-92, lA. 474,475-76.)

5 The same arguments apply to the residential refinance and builder/new
construction business that CT also contends it lost to First American.
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• Barbara Conley, then a CT escrow closer, testified that she was
"definitely" working at full capacity and that "everybody was working
as hard as we possibly could already." (R.204, Tr.2736, 2738-39,
lA. 478,480-81.)

• Bonnie Lustnauer, then a CT sales representative, testified that
"people would want to close at the end of the month and we would
say" that "there just wasn't enough room." (R.204, Tr.263 I,2637,
J.A. 586, 592.)

Second, the testimony showed that CT did not want to increase staff, as that

would adversely affect profits. (R.204, Tr.2568 (Wiese noting the incentive from

CT to not increase staff so to make more money for the company), J.A. 788;

R.204, Tr.490, 2635-36 (Lustnauer stating that "we were working very, very long

hours," yet CT "didn't want to hire people" to avoid "mess[ing] up their

numbers"), lA. 720, 590-91.) Accord Ullman-Briggs, 754 F. Supp. at 1009

(service provider not lost volume seller because ifit added lines, "profits from

[existing accounts] would have been reduced").

Third, even if CT had wanted to hire additional staff, it could not:

• Wiese could not hire people to handle new customers because he "had
no desks to put them at," "no place to have them work," and no
"computers to put them at"-"[t]he offices were full." (R.204,
Tr.2605-06, lA. 792-93.)

• Caito could not hire an additional escrow closer because her office
was out of space and she was denied additional space next door.
(R.204, Tr.2701, J.A. 477.)

In sum, CT had neither the ability nor intention to expand its residential resale

business beyond the level ofbusiness in 2002.
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The court, remarkably, refused to consider (or allow the jury to consider) the

uncontroverted evidence from 2002. (R.225, Op. at 38-39, lA. 182-83.) While

2002 was "not the time period" for which CT claimed an injury and resulting lost

profits, (id.), it makes little sense to ignore entirely evidence from that year. As a

general matter, "[i]t is proper," and indeed generally expected, that "in proving lost

profits to a reasonable certainty, for the parties to show the past profit performance

of the enterprise." Canderm Pharmacal, Ltd. v. Elder Pharmaceuticals, Inc., 862

F.2d 597, 605 (6th Cif. 1988) (quotation omitted); Swierczynski v. Arnold Foods

Co., 265 F. Supp. 2d 802,809 (E.D. Mich. 2003) (looking to "past business

experience" "is a well accepted method to determine future lost profits"). That is

so because "[e]vidence of past performance will form the basis for a reasonable

prediction as to the future." AGF v. Great Lakes Heat Treating Co., 555 N.E.2d

634,638 (Ohio 1990) (quotation omitted).

Examining past performance is particularly relevant in the lost volume seller

context, where fact-finders routinely consider evidence regarding productivity and

sales capacity before and after the breaches. In Ullman-Briggs, the court

determined that the plaintiff was not a lost volume seller because the "evidence at

trial established" that before the contractual breach the defendant "was the major

portion of [plaintiff's] business and that [plaintiffs principals] devoted a

substantial portion of their time to that line," meaning the plaintiff did not have
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"capacity to take on all the additional lines that it did [after the breach] and still

maintain [defendant's product] line." 754 F. Supp. at 1009; New England Dairies,

Inc. v. Dairy Mart Convenience Stores, Inc., 2002 WL 229900, at *10-12 (D.

Conn. Feb. 4, 2002) (examining capacity before and after breach). Similarly, in

R.E. Davis Chern. Corp. v. Diasonics, Inc., 924 F.2d 709 (7th Cir. 1991), the

plaintiff was deemed a lost volume seller only after it demonstrated that before the

contract at issue was breached, it was "beating the bushes for all possible sales"

and its "sales force pursued every possible lead and attempted to identifY every

possible qualified customer." Id. at 711 (quotation omitted). In short, evidence

from 2002 was relevant "to calculate [plaintiffs] capacity from the time period

prior to [the breach] through the present" to allow defendant to "challenge

[plaintiffs] claim that it maintained excess production capacity." Sunrich, Inc. v.

Pacific Foods ofOregon, Inc., 2004 WL 1124495, at *2 (D. Or. May 20,2004)

(rejecting lost volume seller claim because plaintiff refused to provide evidence of

pre-breach capacity).

Other than the court below, no court, to our knowledge, has held that a

company's pre-breach capacity was not informative in assessing whether it

qualified as a lost volume seller. Here, that evidence proves that CT is not a lost

volume seller, meaning that judgment in favor of defendants is appropriate. At the
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very least, the jury should be allowed to consider this evidence in detennining

whether CT was a lost volume seller.

2. CT could not and did not take on additional business in
2003.

Confmning that CT was not a lost volume seller is the fact that in 2003 it

largely failed to find additional sales to replace the Lost Business. (R.204,

Tr.3262, J.A. 839 (discussing CT's decline in market share from 2002 to 2003);

R.2l6, CT's Post-Trial Br. 59-62, l.A. 405-08 (same).) Indeed, CT's damages

claims were founded on the contention that it did not replace the Lost Business.

(R.204, Tr.3370, J.A. 857 ("in a lost profit analysis" we must "say what's the

revenue that was lost and what was saved by virtue of the fact of not doing it").) In

other words, CT failed to find a second "buyer" for the sales it claims to have lost.

A true "lost volume seller," however, "resells the article to a second purchaser."

Tigg, 962 F.2d at 1130 (quotation omitted). At a minimum, the issue should have

been submitted to the jury, as when a seller does not replace a lost sale following a

breach, a reasonable juror could (and likely would) conclude that this is not a lost

volume seller. Gianetti, 833 A.2d at 902-03 (remanding issue for fact-finding as

"whether the nonbreaching party possessed the requisite capacity to perfonn under

multiple contracts simultaneously is one of fact for the trier").

In taking the issue from the jury and finding for CT, the court accepted CT's

circular logic that lost volume sellers need not identify replacement business
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because replacing lost business is mitigation and lost volume sellers have no

mitigation duty. (R.225, Op. at 37, lA. 181.) By definition, lost volume sellers

must show that there is a "second sale" and then argue the second sale fails to

make them whole because they would have made both sales. There is a second

sale, it is just not subtracted from damages as mitigation (i.e., the lost business is

"replaced," but it is not mitigation). Here, CT had no second sale, yet was still

deemed a lost volume seller. In other words, the court found as a matter of law

that a party who largely could not replace lost sales nevertheless had no duty to try

and replace those sales because it was a lost volume seller who, of course, could

always replace lost sales. This error deserves correction.

Had the mitigation requirement not been set aside, the jury would have

subtracted from the damages both the losses CT did mitigate, if any, and the losses

it could have avoided through reasonable efforts. Defendants deserve the

opportunity to present these issues to the jury, and for the jury to be properly

instructed.

CONCLUSION

For the foregoing reasons, this Court should reverse the judgment below and

order judgment entered in defendants' favor or, at a minimum, remand for a new

trial.
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