

















In short, Harris’s claim that Experian willfully violated the FCRA is little (if at all)
short of frivolous, and Experian is entitled to summary judgment.
IV. EVEN ASIDE FROM HARRIS’S INABILITY TO ESTABLISH ANY

VIOLATION OF THE FCRA, EXPERIAN IS ENTITLED TO SUMMARY
JUDGMENT ON HARRIS’S CLAIM FOR INJUNCTIVE RELIEF

Even aside from the merits of Harris’s claim, the overwhelming weight of
authority establishes that the FCRA does not authorize private plaintiffs like Harris to
seek injunctive relief in the circumstances presented by this case. As the Fifth Circuit
explained in the leading decision (Washington v. CSC Credit Servs. Inc., 199 F.3d 263
(5th Cir. 2000)), there are several reasons for this. First, the FCRA “expressly grants the
power to obtain injunctive relief to the FTC,” while generally authorizing private actions
only for “damages and attorney fees without mentioning injunctive relief.” /d. at 268.
Second, the FCRA does specifically authorize private actions for injunctive relief in one
limited instance: when the government has improperly obtained information for
“counterintelligence purposes.” 15 U.S.C. § 1681u. This confirms that “where Congress
intended to allow private injunctive relief under the FCRA, it expressly stated that this
relief was available. This language would be unnecessary if injunctive relief were
otherwise available.” Washington, 199 F.3d at 269. Third, it is settled that the Fair Debt
Collection Practices Act, which contains liability provisions nearly identical to the
FCRA'’s, does not authorize private plaintiffs to seek injunctive relief. See id. at 268 n.4
(collecting cases).

In the seven years since the Fifth Circuit decided Washington, no district court has

permitted a private plaintiff to obtain injunctive relief under the FCRA. See Hogan v.
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PMI Mortgage Ins. Co., No. C05-3851 PJH, 2006 WL 1310461, at *10 (N.D. Cal. May
12,2006). Meanwhile, at least 11 district courts have followed Washington. See, e.g., E
Presley v. Equifax Credit Info. Servs., No. Civ. A. 05-114-WOB, 2006 WL 2457978, at
*2 (E.D. Ky. Aug. 21, 2006); Miller v. CoreStar Fin. Group of Pa., Inc., No. 05-5133,
2006 WL 1876584, at *5 (E.D. Pa. June 29, 20006); Fisher v. Fin. Am., LLC, No. SACV
05-0888 CJC (RNBx), 2006 U.S. Dist. LEXIS 36473, at *25-*29 (C.D. Cal. Jan. 24,
2006); Owner-Operator Indep. Driver Ass’n v. USIS Commercial Servs., 410 F. Supp. 2d
1005, 100709 (D. Colo. 2005); White v. First Am. Registry, Inc., 378 F. Supp. 2d 419,
423-24 (S.D.N.Y. 2005); Jones v. Sonic Auto., Inc., 391 F. Supp. 2d 1064, 1066 (M.D.
Ala. 2005); Howard v. Blue Ridge Bank, 371 F. Supp. 2d 1139, 1145 (N.D. Cal. 2005);
Anderson v. Capital One Bank, 224 F.R.D. 444, 448 (W.D. Wis. 2004); In re Trans
Union Corp. Privacy Litig., 211 F.R.D. 328, 340 (N.D. Ill. 2002).

In the Fourth Circuit, Washington has been followed by McCullough v. Trans
Union LLC, No. 3:06-CV-432-W, 2006 WL 3780536 (M.D.N.C. Dec. 21, 2006). In
addition, it is significant that Washington itself cited the Eastern District of Virginia case

Bumgardner v. Lite Cellular, 996 F. Supp. 525 (E.D. Va. 1998), which also held that

injunctive relief is not available to private plaintiffs. See Washington, 199 F.3d at 268.
Against this overwhelming authority, Harris relies primarily on the idea, supported
by dicta from Califano v. Yamasaki, 442 U.S. 682 (1979), and Porter v. Warner Holding
Co., 328 U.S. 395 (1946), that courts retain inherent equitable powers “absent the clearest
command to the contrary from Congress.” Califano, 442 U.S. at 705. However, as the

Fifth Circuit pointed out in Washington, the provisions of the FCRA easily reveal a “clear
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and unambiguous” intent to preclude private actions for injunctive relief. 199 F.3d at 268
(rejecting argument that Califano requires private right of action to seek injunctive relief
under FCRA). In his effort to find on-point authority for his position, Harris is able to
cite only one post-Washington case as supporting private injunctive relief (Class Cert. Br.
at 18), but that case merely “assume[d]” the availability of such relief while postponing
any consideration of an injunction. Murray v. E*¥Trade Fin. Corp., No. 05 C 5433, 2006
WL 2054381, at *4 (N.D. IlL. July 19, 2006).

Accordingly, Experian is entitled to summary judgment on Harris’s prayer for
injunctive relief.

CONCLUSION

For the reasons set forth in Parts [-1II above, the Court should grant summary
judgment and dismiss the Amended Complaint. In the alternative, for the reasons set
forth in Part [V above, the Court should grant partial summary judgment and strike
Harris’s prayer for injunctive relief.
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