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There is no reason to believe that this potential for "interference" with official

duties has special force when applied to the Legislative, as opposed to Judicial or

Executive, Branch.

In addition, this argument has already been addressed by Congress. The

CAA contains numerous provisions specifically designed to avoid causing

vexatious litigation that unduly distracts or burdens members ofCongress. For

example, before any suit may be commenced, the allegedly aggrieved employee

must submit to mediation before the Office ofCompliance-an independent,

nonpartisan office within the Legislative Branch that administers and enforces the

CAA. 2 U.S.C. § 1401. In addition, the employee must commence the proceeding

against the employing office of the Senator, Representative or legislative

instrumentality whose conduct is at issue, not the individual Senator,

Representative or legislative officer. Id. §§ l405(a), 1408(b). The CAA does not

authorize an award of punitive damages or civil penalties. Id. § 1361(c). Finally,

damages awarded or settlements paid under the CAA are funded by an account of

the Office of the Treasury, not the individual congressman. Id. § 1415(a).

Congress's careful reconciliation of the competing interests should be

determinative of this particular argument about undue burdens. See 141 Congo

Rec. S444 (Jan. 5, 1995) (Sen. Grassley) (observing that these provisions were a

compromise to assuage all doubts about CAA's constitutionality); id. at S452 (Sen.
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Lieberman) (observing that these provisions were added in response to

constitutional objections).

Indeed, this "legislative interference" argument is actually constitutionally

backwards. The theory of the CAA is that "Congress will write better laws when it

has to live by the same laws it imposes on the private sector and the executive

branch." 141 Congo Rec. H94 (Jan. 4, 1995) (Rep. Shays). The Act is designed to

be "a reverse of the golden rule .... [The CAA] is saying let us do unto ourselves

as we have done unto others." 141 Congo Rec. S452 (Jan. 5, 1995) (Sen.

Lieberman). Forcing legislators to comply with federal law, and potentially

subjecting them to litigation, makes members of Congress better appreciate the

statutes they have passed and more, not less, likely to execute their constitutional

functions in an informed and responsible manner. Thus, any potential the CAA

has "to interfere" with a legislator's decision to hire and fire employees is a

constitutional virtue of the Act, not a constitutional vice. See Lund, supra, at

1571-72.

No less than Thomas Jefferson and James Madison similarly observed that

requiring Congress to live by its laws promotes democracy and the goals of the

Constitution. Jefferson, in fact, opined that the Speech or Debate Clause was

worded narrowly so that Congress could be held to its own laws:

It was probably from [their] view of the encroaching
character ofprivilege, that the framers of our
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constitution, in their care to provide that the laws shall
bind equally on all, and especially that those who make
them shall not exempt themselves from their operation,
have only privileged 'Senators and Representatives'
themselves from ... 'being questioned in any other place
for any speech or debate in either House. '

T. Jefferson, A MANuAL OF PARLIAMENTARY PRACTICE, reprinted in, Padover,

supra, at 702. Similarly, in the Federalist No. 57, James Madison astutely

observed that Congress must subject itself to federal laws to maintain the

confidence of the people:

[T]hey can make no law which will not have its full
operation on themselves and their friends, as well as on
the great mass of the society. This has always been
deemed one of the strongest bonds by which human
policy can connect the rulers and the people together. It
creates between them that communion of interests and
sympathy of sentiments of which few governments have
furnished examples; but without which every government
degenerates into tyranny.

THE FEDERALIST No. 57, at 352-53 (James Madison) (Clinton Rossiter ed., 1961).

The district court's contrary judgment wrongly impedes Congress's regulation of

itself and blinks at the sage insights ofboth constitutional luminaries and the

CAA's sponsors.

29



CONCLUSION

For these reasons, the district court's decision should be reversed and the

case remanded for further proceedings.
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