
accomplished" and did at least ''tacitly approve" Solomon's search and seizure of

the boxes.

Once it is recognized that the evidence from the boxes should have been

suppressed, it is clear that the judgment must be reversed. As proof of Mr.

Phelan's intent, the Government placed significant reliance on evidence - derived

from the boxes ofdocuments that should have been suppressed - that Mr. Phelan

had purportedly engaged in previous fraudulent schemes involving the companies

Fidelity Capital Group and Capital Silver Mines (later called Internet Culinary

Corporation). The Government offered extensive evidence concerning these

alleged schemes (Tr. 496-525), emphasized them in summation (Tr. 1057, 1136),

and detailed them at the very outset of its brief opposing Mr. Phelan's post-trial

motion for acquittal, under the heading ''Phelan's Familiarity With Securities

Manipulation Schemes." Under these circumstances, there can be no argument

that the district court's erroneous failure to suppress the documents was harmless

beyond a reasonable doubt. See, e.g., Arizona v. Fulminante, 499 U.S. 279, 310

(1991) (Fourth Amendment violation requires reversal unless violation is shown to

be harmless beyond a reasonable doubt).
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IV. THE DISTRICT COURT'S ADl\fiSSION OF TAPE RECORDINGS
MADE BY A CONFIDENTIAL INFORMANT WHO DID NOT
TESTIFY AT TRIAL VIOLATED CRAWFORD v. WASHINGTON.

The district court erred under the Sixth Amendment by admitting, over the

defendant's objection, tapes ofconversations between the defendant and a

Government informant who did not testify at trial.

As this Court recently noted, Crawford v. Washington, 541 U.S. 36 (2004),

"substantiallyalter[ed] the [Supreme] Court's existing Confrontation Clause

jurisprudence." United States v. Saget, 377 F.3d 223,226 (2d Cir. 2004), eert.

denied, 125 S. Ct. 938 (2005). Crawford imposes, for the first time, "aper se bar

on the admission of out-of-court testimonial statements that were not subject to

cross-examination." ld. As it is undisputed that Stitsky's statements on the tapes

were made out of court and were not subject to cross-examination, the only

remaining question is whether the statements were ''testimonial'' within the

meaning of Crawford.

The Supreme Court in Crawford did not attempt to provide an overarching

definition of ''testimonial,'' leaving "for another day any effort to spell out a

comprehensive definition of 'testimonial. '" Crawford, 541 U.S. at 68. Taking up

this issue in Saget, this Court determined that Crawford "at least suggests that the

determinative factor in determining whether a declarant bears testimony is the

declarant's awareness or expectation that his or her statements may later be used at
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a trial." 377 F.3d at 228; see also id. at 229 (Supreme Court's formulations of

what is testimonial "suggest[] that the Court would use the reasonable expectation

of the declarant as the anchor ofa more concrete definition oftestimony").

Under this test, it is clear that Stitsky's statements on the tapes were

''testimonial'' within the meaning of Crawford, because it is indisputable that

Stitsky expected that his statements would be used at trial. Indeed, the very

purpose ofhis having the conversations with Mr. Phelan, and of recording them,

was for use in a future trial against Mr. Phelan. Under Saget and Crawford, this

fact - coupled with the fact that Stitsky's statements were not subject to cross-

examination - made the admission ofthe tapes a violation ofMr. Phelan's rights

under the Confrontation Clause of the Sixth Amendment.

To be sure, Crawford contains dicta in a parenthetical sentence in a footnote

to the effect that the Sixth Amendment "does not bar the use of testimonial

statements for purposes other than establishing the truth ofthe matter asserted,"

541 U.S. at 59 n.9, and the Government contended below that Stitsky's statements

on the tapes fit within that purported exception. lO Reaching the conclusion that

there is a blanket exception for testimonial statements not offered for their truth

10 The jury was not instructed that Stitsky's statements could not be
considered for the truth of the matter asserted, although the district court at one
point offered to give such an instruction, which Mr. Phelan's counsel declined.
(Tr. 850-51).
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would be inconsistent with Crawford's per se rule for testimonial statements, and

would cut against Crawford's recognition that the scope of the Confrontation

Clause should not be determined by concepts imported from non-Constitutional

hearsay rules. See Saget, 377 F.3d at 226; White v. Illinois, 502 U.S. 346, 366

(1992) (Thomas, 1. concurring in part and concurring in the judgment); Lilly v.

Virginia, 527 U.S. 116, 140 (1999) (Breyer, J. concurring).

In any event, even if there were such an exception it would be inapplicable

on the facts of this case. Even a cursory review ofthe taped conversations (see A.

58-100) makes clear that the conversations comprise, for the most part, Stitsky's

statements, some ofwhich were clearly factual assertions. 11 In addition, the

negative construction the Government sought to place on Mr. Phelan's statements

is possible only by focusing on Stitsky's statements. Under these circumstances,

the critical Sixth Amendment inquiry - whether Stitsky was "one of the witnesses

against" Mr. Phelan, U.S. Const. amend. VI - can only be answered in the

affirmative. Accordingly, the admission of the tapes violated Mr. Phelan's rights

under the Confrontation Clause, and for this reason, too, his conviction must be

reversed.

11 See, e.g., (A. 80) ("So, basically, when you, when you know that Paul
[Runyon] ... and all of these guys are ready to start dropping tickets, (VI) the
stock's gonna go up, and this guy'll make his money for, for helping you."); see
also, e.g., (A. 94).
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CONCLUSION

For the foregoing reasons, the judgment of conviction should be reversed.
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