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applies here based on petitioner's theory that
the statutory maximum for purposes of
Apprendi is the punishment that would be
imposed without any findings of fact other than
the facts reflected in the jury verdict alone or
the guilty plea alone... , If the "facts reflected
in the jury verdict alone" are the elements of
the offense, petitioner's theory would mandate
the application ofApprendi to any facts, other
than the offense elements, that increase the
defendant's punishment.

Such a rule would have profound
consequences for the federal Guidelines....
[F]acts other than the elements of the offense
enter into almost all of the calculations under
the Guidelines, beginning with the most basic
calculations for determining the offender's
presumptive sentencing range. A decision in
favor of petitioner could thus raise a serious
question about whether Apprendi applies to
myriad factual determinations under the
Guidelines.

ld. at 25-26 (quotations omitted).

As the government anticipated, Blakely adopted the
view that "the statutory maximum for purposes ofApprendi is
the punishment that would be imposed without any findings of
fact other than the facts reflected in the jury verdict alone or
the guilty plea alone." ld.; see Blakely, 124 S. Ct. at 2536-43.
And, as the government acknowledged, the view that the Court
adopted "mandate[s] the application ofApprendi to any facts,
other than the offense elements, that increase the defendant's
punishment." In this case, those "facts, other than the offense
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elements, that increase the defendant's punishment" include the
facts underlying the vulnerable victims and role in the o~ense

adjustments.

B. The District Court's Error Is "Plain"
Under Current Law, Including Blakely.

Under Johnson, the district court's error must be
"plainll--meaning "clear" or "obvious"--under "current law.1I

Johnson, 520 U.S. at 467. Johnson explains that "in a case
such as this--where the law at the time of trial was settled and
clearly contrary to the law at the time of appeal--it is enough
that the error be 'plain' at the time of appellate consideration."
[d. at 468; see United States v. Cotton, 535 U.S. 625, 632
(2002) (same).

When Jiles was sentenced on September 25, 2003,
every federal circuit to consider the issue had held that judicial
factfinding under the federal sentencing guidelines did not
violate the Fifth and Sixth Amendments under Apprendi as
long as the sentence did not exceed the maximum sentence for
the offense under any possible set of facts. Under Blakely,
however, it is now both "clear" and "obvious" that the district
court's fact findings concerning vulnerable victims and role in
the offense violated Jiles' Fifth and Sixth Amendment rights.
Thus, Jiles satisfies Johnson's second prong.

C. The District Court's Error Affects Jiles'
"Substantial Righis."

Under the third Johnson prong, Jiles must show that
the district court's error affected his IIsubstantial rights."
Johnson, 520 U.S. at 468-69 (discussing but not deciding
issue); see Cotton, 535 U.S. at 632-33 (discussing but not
cJecidinll issue in context ofApprendi indictment claim). To
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meet this requirement the appellant usually must establish that
the error "affected the outcome of the district court
proceedings." United States v. Olano, 507 U.S. 725, 735
(1993); see, e.g., Cotton, 535 U.S. at 632. For so-called
"structural errors," however--errors that "affect[] the
framework within which the trial proceeds, rather than simply
an error in the trial process itselt:" Neder v. United States, 527
U.S. 1, 7 (1999) (quotation omitted)--no such showing is
necessary; structural errors "'can be corrected regardless of
their effect on the outcome.''' Cotton, 535 U.S. at 632 (quoting
Olano, 507 U.S. at 735). Regardless of whether a Blakely
error is considered "structural," Jiles satisfies this prong of
Johnson.

This Court has left unresolved whether Apprendi error
is "structural." Cf Cotton, 535 U.S. at 632 (declining to reach
issue in context ofApprendi indictment error). But when the
wrong factfinder--ajudge rather than a jury--finds facts that
dramatically increase a defendant's sentence by the wrong
standard of proof--preponderance of the evidence rather than
beyond a reasonable doubt--the error "affect[s] the framework
within which the trial proceeds" and thus must be considered
structural. Sullivan v. Louisiana, 508 U.S. 275,281-82 (1993)
(erroneous reasonable doubt instruction structural error not
subject to hannless error review). If the district court's Blakely
error is structural, as we contend, then Jiles satisfies the third
Johnson prong without any further showing. See, e.g., Cotton,
535 U.S. at 632.

Even if the Court concludes that Blakely error is not
structural, however, the district court's error affected Jiles'
substantial rights. See Pirani, 2004 U.S. App. LEXIS 16117,
at *35-*36. First, the error roughly doubled Jiles' sentence, in
violation of his Fifth and Sixth Amendment rights. Without
the improper judicial factfmding, the district court could not
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have lawfully imposed a sentence greater than 33 months; with
the error, the court sentenced Jiles to 63 months.

Second, as noted above, Jiles objected to the factual
detenninations at issue here and vigorously contested them,
both in objections to the PSR and before the district court. The
district court itself acknowledged that the vulnerable victims
adjustment "is certainly not as clear cut as I had first thought."
App. 28a. The evidence on the vulnerable victims and role in
the offense adjustments was "neither overwhelming nor
essentially uncontroverted." United States v. Bartholomew,
310 F3d 912, 926 (6th Cir. 2002) (Apprendi error affected
substantial rights), cert. denied, 537 U.S. 1177 (2003).

D. The District Court's Error Seriously
Affects the Fairness, Integrity, and Public
Reputation of Judicial Proceedings.

The district court's error--through which the wrong
factfinder imposed an additional thirty months of
imprisonment under the wrong standard ofproof--Itseriously
affects the fairness, integrity, and public reputation ofjudicial
proceedings" and thus satisfies the fourth Johnson prong.
Cotton, 520 U.S. at 469; see, e.g., Pirani, 2004 U.S. App.
LEXIS 16117, at *36; Bartholomew, 310 F.3d at 921.

In Cotton, this Court found that Apprendi indictment
error did not seriously affect the fairness, integrity, and public
reputation ofjudicial proceedings where the drug quantity
evidence was "overwhelming" and "essentially
uncontroverted." 535 U.S. at 633 (quotations omitted). This
case bears no resemblance to Cotton. As discussed above,
Jiles argued vigorously that the evidence did not justify the
vulnerable victims and role in the offense adjustments. Had
those adiustments been presented to a jury under the stringent
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beyond a reasonable doubt standard of proof, the result might
well have been different. Thus, unlike in Cotton, failure to
correct the district court's plain error in this case would
"seriously affect[] the fairness, integrity, and public reputation
ofjudicial proceedings. It

CONCLUSION

The petition for a writ ofcertiorari should be granted,
Jiles' sentence should be vacated, and the matter should be
remanded for further proceedings consistent with Blakely.
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