










































misconstrued the nature of the underlying challenge in Geier - and failed to see the material

differences between FMVSS 205 and FMVSS 208. Instead of applying a conflict analysis,

O'Hara jumped immediately to try to discern the underlying policy of FMVSS 205. The court

then focused almost entirely on the background of the regulation, primarily on the Notice of

Withdrawal in 2002. 0 'f[ara, 508 F.3d at 759-63. It erroneously fell into a trap of its own

making, concluding that NHTSA had failed to enact any regulation when it withdrew its

proposed rulemaking contemplating the elimination of tempered glass as an authorized option

under FMVSS 205. Id. at 762-63. Not so - FMVSS 205 remained intact as it had existed for

years. The Fifth Circuit inexplicably overlooked the conflict.

To bolster its wrong conclusion, 0 'Hara relied upon 5'prietsma v. Mercury Marine, 537

U.S. 51 (2002). Sprietsma arose from a boating accident where a person fell overboard and was

killed when struck by the propeller blades of an outboard engine. Id. at 54. The decedent's

• survivor sued the boat manufacturer, contending that the engine should have had a propeller

guard. Id. The boat manufacturer argued that the claim was preempted under the Federal Boat

Safety Act ("FBSA") because the Coast Guard had earlier decided, after considerable research,

not to promulgate a regulation requiring propeller guards. Jd.

In concluding that the FBSA did not preempt petitioner's claim, the Supreme Court

explained that the decision not to regulate a particular aspect of boating safety was "consistent

with an intent to preserve state regulatory authority." Id. at 52. Sprietsma, however, is

completely inapplicable to the issue presented by FMVSS 205. Unlike the situation in Sprietsma,

where the federal agency specifically declined to adopt a regulation, NHTSA has, for almost 40

years, regulated the types of materials that are authorized for use in side windows in vehicles.

Thus, even if Sprietsma were to stand for the proposition that an agency's failure to regulate
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cannot be preemptive, that principle docs not apply to FMVSS 205. There is a federal rule, and

there is a conflict between FMVSS 205 and Petitioner's claim in this appeal. That NHTSA did

not require fill'fher regulation when it issued its Notice of Withdrawal does not take away the

existing FMVSS 205. S'ee Frank v. Delta Airlines Inc., 314 F.3d 195, 199 n.6 (5th Cir. 2002)

(distinguishing Sprietsmll on the ground that the Frank case "involve[d] the preemptive eHect of

adopted FAA regulations as opposed to the preemptive effect of the Coast Guard's decision not

to regulate propeller guards in Sprietsma") (emphasis added). 0 'Hara missed the boat.

Second, () 'flura wrongly concluded that FMVSS 205 was a material standard and hence

merely a minimum safety standard. 508 F.3d at 763. The fact that FMVSS 205 required auto

manufacturers to use one of the designated glazes distinguishes it from a material or minimum

safety standard. FMVSS 205 is a safety standard by its very terms: it specifically provides that

manufacturers must choose among one of six authorized glazes for use in side windows.

Minimum safety standards create a regulatory floor that a manufacturer must meet. In

accordance with such a standard, states have room to mandate more strenuous regulations than

the minimum contained within the federal standard but cannot regulate in a manner that conflicts

with that federal standard. For example, Geier distinguished FMVSS 105,49 C.F.R. 571.105,

which establishes minimum standards for brake performance and the installation of airbrakes. A

lawsuit that contends the car should have included anti-lock brakes would go beyond this

minimum standard and thus would not create a conflict with the federal regulation. Thus, if

FMVSS 205 were to be viewed only as a material standard for minimal safety, Petitioner could

argue that thicker or stronger tempered glass should have been required - in other words, the

state minimal standard for tempered glass is higher than the federal standard. But that is not the

case here. Instead, Petitioner is seeking to declare Ford's authorized choice of tempered glass
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itself unsafe. That is not a more strenuous regulation, but a contrary regulation and therefore is

preempted.

Third, 0 'Ham failed to recognize the signiticant and broader policy decisions underlying

not only FMVSS 205, but the entire Safety Act. For example, the application of a common-law

standard that conflicts with FMVSS 205 would destroy the national uniformity of federal

standards desired by the Safety Act. L\'ee H.R. Rep. No. 89-1776, at 17 (1966) ("[T]his

preemption subsection is intended to result in uniformity of standards so that the public as well

as industry will be guided by one set of criteria rather than by a multiplicity of diverse

standards."). Instead of uniformity, some states could punish manufacturers for not having

tempered glass in side windows, others could require only laminated glass, and yet others could

require only glass-plastic glazing. S'ee Kalo Brick, 450 U.S. at 326 ("A system under which each

State could, through its courts, impose ... its own ... requirements could hardly be more at odds

• with the uniformity contemplated by Congress."). The "unthinkable" situation feared by

President Johnson ("50 standards for 50 different states") would become a reality. See also

TrqfJic Safety: Hearings on H. R. 13228 Before the House Comm. on Interstate and Foreign

Commerce, 89th Cong., 2d Sess., pt. I, at 606 (1966) (statement of Rep. Hathaway) (explaining

that uniform national standards were needed because multiple and inconsistent state standards

would "creat[e] chaos in the automotive industry").

Adopting Petitioner's position, and that advanced by the court in 0 'Ham, would

essentially do away with NHTSA's policy decisions regarding glass materials in side windows.

Petitioner's position would allow each lay jury to determine the appropriate type of glass in side

windows for each plaintiff and each accident regardless of the decades of research on which

federal experts made policy decisions addressing this issue within the federally-mandated
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program on vehicle safety. Allowing common-law claims to set aside a detennination of

NHTSA's safety policies would unduly interfere with the regulatory means authorized by

Congress to achieve the Safety Act's stated goals. See 15 U.S.c. § 1392(0(3) (providing the

federal government with the authority to detennine what is "reasonable, practicable and

appropriate for the particular type of motor vehicle or item of motor vehicle equipment").

Finally, the common-law standard advocated by Petitioner, and the court in 0 'Hura,

threatens to impose massive, repeated, after-the-fact tort liability upon manufacturers for

installing tempered glass, not laminated or advanced glazing, in vehicles' side windows. As

admitted by Petitioner's glazing expert, virtually every vehicle produced by every manufacturer

in the world between 1965 and 1995 - more than two billion vehicles and more than ninety

percent of current vehicles - uses tempered glass in its side windows. (Feaheny Depo. at 42-43.)

A common-law rule prohibiting the use of tempered glass in side windows would punish

automobile manufacturers in an unforeseeable, retroactive manner and with unprecedented

severity for exercising a right granted to them by federal law. 7 Not one of these significant

policy and constitutional due process implications was addressed, or even contemplated, by the

court in 0 'Hara.

In short, 0 'Hara was wrongly decided. 0 'Ham did not consider the direct contlict; it

misapplied Geier and erroneously relied on Sprietsma, which is not applicable to the issues

presented by FMVSS 205; and it failed to consider the broader policy concerns supporting both

7 States cannot impose common-law damages on parties for doing what federal law
authorized them to do. See Kalo Brick, 450 U.S. at 318, 326-330 (concluding that a state cannot
award damages on account of a railroad abandonment approved by the ICC). And states
certainly cannot impose, without violating constitutional principles, such extreme liability
retroactively. 5iee Eastern Enterprises v. Aplel, 524 U.S. 498, 537 (1998) (concluding that it was
unconstitutional and fundamentally unfair for employers "to bear a burden that is substantial in
amount, based on employers' conduct far in the past'').
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the Safety Act and FMVSS 205. Thus, the trial court's decision. concluding that FMVSS 205

preempted Petitioner's claim, should be atlirmed.

IV. CONCLUSION

For the foregoing reasons, the trial court's entry of summary judgment, dismissing

Petitioner's complaint should be atlinned. Because Petitioner's claim attempts to impose

liability on a manufacturer for using a design authorized by federal law, her claim is preempted.
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