
































































































them, and that awards from panels not so complying will be vacated."). And an

award issued by arbitrators who are not appointed in accordance with an agreed-

upon procedure may be vacated on the FAA ground that the arbitrators "exceeded

their powers" by acting as arbitrators when they had no power to do so. See Avis,

791 F.2d at 25 (holding that arbitrator who was not appointed in accordance with

parties' agreement was "powerless"); see also R.J O'Brien & Assoc., Inc. v.

Pipkin, 64 F.3d 257, 263 (7th Cir. 1995) (arbitrators "exceed[] their powers" by

issuing award when they are not chosen "in conformance with the procedure

specified in the parties' agreement to arbitrate"); Szuts v. Dean Witter Reynolds,

Inc., 931 F.2d 830,832 (lIth Cir. 1991) (reversing confirmation order and ruling

that two-arbitrator panel was improperly constituted and exceeded its powers

where parties' agreement required arbitration before a three-arbitrator panel).

The FAA and the New York Convention thus overlap in providing that a

court may refuse to confirm an award issued by an arbitrator who is not appointed

in accordance with agreed-upon procedures. The District Court did not err by

relying on this overlapping ground as a reason for denying EUSA's motion.

II. THE DISTRICT COURT'S ORDER MAYBE AFFIRMED ON THE
ALTERNATIVE GROUND THAT THE PARTY-APPOINTED
ARBITRATORS NEVER DISAGREED OVER A RESOLUTION TO
THE PARTIES' DISPUTE

The District Court's order may also be affirmed on an alternative ground.

The arbitration clause in the License Agreement requires the two party-appointed
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arbitrators to seek to resolve the parties' dispute before invoking the procedure for

appointing a third arbitrator. Here, however, Danziger and Layton never even

discussed the merits of the parties' dispute, let alone attempted to reach a

resolution of it, before Danziger petitioned the Luxembourg Tribunal to appoint a

third arbitrator.

The License Agreement provides that all disputes arising under it "shall be

finally settled by a Board of Arbitration established and governed by the

procedures set forth in the" Two Party Agreement. (A30) Under the arbitration

procedure set forth in the Two Party Agreement, "either party may demand that the

[disputed] matter be referred to a Board of Arbitration for resolution." (AS3) The

Board of Arbitration under the License Agreement "shall be composed of two

arbitrators of which one shall be appointed by [Briannica] and the other by

[EUSA]." (A30, AS3) Accordingly, the parties agreed to refer any dispute under

the License Agreement to the two party-appointed arbitrators-the "Board of

Arbitration"-"for resolution." (AS3) And the party-appointed arbitrators are

only to choose a third arbitrator to join the Board of Arbitration "[i]n the event of

disagreement." (AS3)

In accordance with this procedure, EUSA appointed Danziger and

Britannica appointed Layton to constitute the Board of Arbitration and resolve the

dispute over the payment of royalties that EUSA raised under the License
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Agreement. (A 194-95, A209) But Layton and Danziger never discussed the

merits of the parties' dispute before Danziger made his premature petition to the

Luxembourg Tribunal. (AI66) Because they failed to take this step, they of

course failed to disagree over a resolution to the parties' dispute. For this reason as

well, Danziger had no authority to petition the Luxembourg Tribunal to appoint a

third arbitrator when he did, Decker's later appointment to the Board of Arbitration

by the Luxembourg Tribunal was improper, and the award issued by this

improperly constituted Board of Arbitration should not be confirmed. See New

York Convention, art. V(1 )(d).

The District Court did not accept this argument. (A291-93) The court

overlooked, however, that the License Agreement expressly provides that the

parties agreed to refer their dispute to a two-arbitrator Board of Arbitration "for

resolution." (A53) Cf Europcar Italia, S.p.A. v. Maiellano Tours, Inc., 156 F.3d

310, 312, 315 (2d Cir. 1998) (parties' agreement that disputes under contract were

to be "finally resolved" by single arbitrator "stated unambiguously that the

arbitration was to finally resolve the dispute"). This requirement reflects the

parties' intent to streamline the arbitral process by providing for resolution of a

dispute by two arbitrators where possible. It also creates a process that would

inform the party-appointed arbitrators' views on what qualifications the third

arbitrator, if necessary, should have. Here, however, Danziger failed to adhere to
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the parties' agreed-upon process. For this alternative reason, the District Court's

order should be affinned.
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CONCLUSION

The Court should affirm the District Court's order.
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