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portion of the funded activity. Pet. at 23 (quoting Ira C.
Lupu & Robert W. Tuttle, Legal Analysis, posted on the
Roundtable on Religion & Social Welfare Policy, available
at http://www.religionandsocialpolicy.org/legal/legal update
.cfm?id=34) (emphasis added). But the opinion below did
not remotely endorse any such sweeping rule, implicitly or
otherwise. It simply held, again, that it would be senseless to
mandate an audit to merely confirm that the government-
mandated costs exceed $400 per student where, as here, there
are statutory and enforcement prohibitions against diverting
that money to religious uses. It never held that such an
administrative audit was unnecessary where there are no
secular use restrictions, much less that religious uses are
permissible if the public aid is less than the government-
imposed costs. Thus, petitioner’s attempt to hypothesize
how the narrow holding below would play out if applied in
Bowen — where the funding was not even arguably
“reimbursement” and where there was no express statutory
restriction of the funding to secular uses — is entirely beside
the point. See Pet. at 23.

The other cases cited by petitioner, Pet. at 22 n.6, provide
no assistance in evaluating whether auditing is required in
this situation. Roemer upheld a program that featured both a
“statutory prohibition against sectarian use and .
administrative enforcement of that provision,” Roemer, 426
U.S. at 759, which in no way suggests the statutory
prohibition and grantee assurances here would be
inadequate. Comm. for Pub. Educ. & Religious Liberty v.
Nyquist, 413 U.S. 756 (1973), is entirely inapposite, because,
as even the District Court recognized, “Nyquist does not
govern neutral educational assistance programs.” Pet. App.
at 51a n.18 (quoting Zelman, 536 U.S. at 641). Nyquist was
a preferential program designed to “provide desired financial
support for nonpublic, sectarian institutions,” Zobrest, 509
U.S. at 12-13 (internal citations omitted), and the aid was
made without either statutory restrictions or administrative
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monitoring to prevent the use of government funds for
sectarian purposes. See Nyquist, 413 U.S. at 774.

Similarly undeserving of review is petitioner’s argument
that the Court of Appeals “improperly placed the burden of
proof on AJC to show that the amount of the aid in fact
exceeded the secular administrative costs of maintaining the
program.” Pet. at 25. As an initial matter, such a conclusion
would be entirely consistent with this Court’s precedents,
which make clear that in direct aid cases, where funds are
provided on a neutral basis and are restricted to secular uses,
it is plaintiff’s burden to prove substantial, actual diversion
of government grants to religious activities. Mitchell, 530
U.S. at 864 (O’Connor, J., concurring in the judgment): see
also Hunt, 413 U.S. at 744.

In any event, here too, this case would be an inappropriate
vehicle for addressing the “burden of proof,” given that AJC
did not even allege, and produced “no evidence,” that the
$400 grants exceeded the programs’ secular administrative
costs. Pet. App. at 12a. The Court of Appeals did not rest
on the mere “assumption,” Pet. at 21, that the grants would
exceed the grantees’ administrative costs, it noted the
affirmative undisputed evidence showing that very fact. Pet.
App. at 12a.

Finally, while the Court of Appeals analyzed the $400
grants as direct aid under Regan, it did not address the
arguments of the Corporation and Notre Dame that the grants
were properly viewed instead as indirect funding which
“reach[es] religious institutions only by way of the deliberate
choices of numerous individual recipients.” Zelman, 536
U.S. at 652. Here, unlike in the typical direct aid case, the
administrative grants must be viewed as a product of private
choice because they are intertwined with the education
awards paid to individual students as a result of individual
choices to serve through the ACE program. Cf. McCallum,
324 F.3d at 882 (parolee benefits analogous to vouchers even
though state dispensed with “intermediate step” of giving
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voucher to individual). Thus, this case does not even
squarely present a question concerning the secular use
safeguards required for true direct aid. And, to reach that
question, the Court would first have to resolve the antecedent
issue of whether aid to institutions stemming directly from
private individual choice is judged by a different standard —
an issue never reached by the court below.""

CONCLUSION
The petition for a writ of certiorari should be denied.
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' Finally, it should be noted that petitioner lacks standing to bring this
action because it is not challenging an exercise of Congress’ taxing and
spending authority, but instead only action by the Executive Branch,
which falls outside the very limited realm of cases permitting taxpayer
standing. See, e.g., In re United States Catholic Conference, 885 F.2d
1020, 1028 (2d Cir. 1989); Fordyce v. Frohnmayer, 763 F. Supp. 654,
657 (D.D.C. 1991); see also University of Notre Dame’s Appellate Brief,
at 8-10. While this argument was rejected below, see Pet. App. 4a-6a, it
will be necessary to resolve this jurisdictional issue if certiorari is
granted.






