








































































































































































































(SNS Br. 57) It is well-settled, however, that corporate officers and directors do
not subject themselves to personal jurisdiction in New York merely by serving a
corporation that is subject to New York jurisdiction. See Baran Computer Servs.
Ltd. v. First Bank of Maury Cty., 143 A.D.2d 63, 63 (2d Dep’t 1988) (“[S]tatus as
an officer of a corporate defendant which might be subject to jurisdiction in this
State does not render him personally subject to such jurisdiction.”); Laufer v.
Ostrow, 55 N.Y.2d 305, 312 (1982) (no personal jurisdiction over president of
foreign corporation that was doing business in New York); see also Charas v. Sand
Tech. Sys. Int’l, Inc., No. 90 Civ. 5638 (JFK), 1992 WL 296406, at *4 (S.D.N.Y.
Oct. 7, 1992) (“Jurisdiction over the representatives of a corporation ‘may not be
predicated on jurisdiction over the corporation itself.””) (citations omitted). The
Supreme Court thus properly determined that it did not have personal jurisdiction

over the foreign-based Directors of Captiva.

B.  The Supreme Court Did Not Abuse Its Discretion In Disallowing
Jurisdictional Discovery

SNS Bank contends that it is entitled to conduct jurisdictional discovery of
the Captiva Directors. (SNS Br. 58-59) Although SNS Bank neglects to note the
standard of review, to prevail on this point it must demonstrate an abuse of
discretion. See Miracle Sound, Inc. v. New York Property Ins. Underwriting Ass 'n,
169 A.D.2d 468, 469 (1st Dep’t 1991). SNS Bank cannot, however, satisfy even a

de novo standard of review.
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SNS Bank’s own cases recognize that a court should deny jurisdictional
discovery where, as here, a plaintiff has not “made a sufficient start and shown [its]
position not to be frivolous.” See Peterson v. Spartan Indus., Inc., 33 N.Y.2d 463,
467 (1974) (cited in SNS Br. 58). The Supreme Court determined, in accordance
with this rule, that SNS Bank had failed to make any showing that jurisdictional
discovery “may be productive.” (A28-29) That determination was correct. The
complaint contains no allegations concerning any New York contacts by any of the
Captiva Directors. The Directors have submitted unrebutted affidavits establishing
their lack of a jurisdictional nexus with New York. (A242-74) And SNS Bank’s
only argument for asserting jurisdiction over the Directors is based on Captiva'’s
contacts with New York, not the Directors’ contacts. Under these circumstances,
the Supreme Court did not abuse its discretion in denying jurisdictional discovery.
See Mandel v. Busch Enter. Corp., 215 A.D.2d 455, 455 (2d Dep’t 1995) (plaintiff
has initial burden to demonstrate that “a jurisdictional predicate exists”); see also
Sheldon v. Kimberly-Clark Corp., 105 A.D.2d 273, 275 (2d Dep’t 1984) (denying
jurisdictional discovery because complaint contained only “bare conclusory

allegations”).
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CONCLUSION

The Supreme Court’s order dismissing the complaint and directing final

judgment to be entered for respondents should therefore be affirmed.

Dated: New York, New York
January 7, 2004

Respectfully submitted,

JONES DAY

By:

David L. Carden

Jayant W. Tambe

Todd R. Geremia

222 East 41st Street

New York, New York 10017
(212) 326-3939

Attorneys for Defendants-Respondents
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