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from the nude dancing, but held the restriction
unconstitutional because the City had not provided actual
evidence that established that the particular age restriction at
issue would in fact combat or reduce such secondary effects.
See Essence, Inc., 285 F.3d at 1287-89.

Similarly, in Giovani Carandola, Ltd. v. Bason, 303 F.3d
507 (4th Cir. 2002), the Fourth Circuit Court of Appeals
emphasized:

Intermediate scrutiny is not, however, a toothless
standard. It requires the government to produce evidence
that a challenged regulation "materially advances an
important or substantial interest by redressing past harms
or preventing future ones. These harms must be 'real, not
merely conjectural,' and the regulation must 'alleviate
these harms in a direct and material way. '"

Giovani Carandola, 303 F.3d at 515 (citations omitted). It
held that the intent of the legislature to control alleged
secondary effects did not control in the absence of real
evidence. Id.

Still further, some courts have struck down licensing
restrictions based on the lack of proof of efficacy of the
restrictions. In Schultz v. City ofCumberland, 228 F.3d 831
(7th Cir. 2000), the Seventh Circuit Court of Appeals held
portions of a city ban unconstitutional because the city failed
to conduct any study of the efficacy of preventing anyone
convicted of a multitude of offenses, including "indecency
with a child," from receiving an operator's license and
therefore "such a drastic measure cannot be justified here as
narrowly tailored to resist noisome secondary effects."
Schultz, 228 F.3d at 852-53 (citing Genusa v. City ofPeoria,
619 F.2d 1203, 1219 (7th Cir. 1980) (striking down a liquor­
license revocation for applicants with specified sex-related
convictions)).

Other circuit courts have similarly required actual
evidence that establishes that the applicable restriction on
public speech will in fact reduce targeted secondary effects.
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See, e.g., Phillips v. Borough ofKeyport, 107 F.3d 164, 175
(3d Cir. 1996) (First Amendment requires some record
support for an ordinance's amelioration of secondary effects.
"To insist on less is to reduce the First Amendment to a
charade in this area."); Essence Videos, Inc. v. San Antonio,
330 F.3d 288 (5th Cir. 2003) (First Amendment requires a
demonstration that a challenged statute, at least to some
degree, will be effective in combating secondary effects);
R. Vs., L.L.c. v. City ofRocliford, 361 F.3d 402,411-12 (7th
Cir. 2004) (ordinance unconstitutional because evidence was
lacking to support proposition that secondary effects would
be reduced); Peek-a-Boo Lounge of Bradenton v. Manatee
County, 337 F.3d 1251, 1269 (lIth Cir. 2003) (County must
demonstrate that ordinance furthers its substantial interest in
preventing secondary effects associated with adult enter­
tainment).

Here, even if one assumes that pedophiles do or will
frequently attempt to use the favorable impression from a
public presentation to facilitate subsequent sex offenses
involving minors, there is no evidence, or even any common
sense rationale, to conclude that the restriction at issue will
have any effect at all on the activities of such individuals.
Pursuant to the restriction at issue, as it has been interpreted
by the County of Westchester and the Second Circuit Court
of Appeals, anyone who has previously been convicted of a
sexual offense against a minor and seeks to attempt to
commit a future offense can engage in a public presentation
that is specifically directed at children without any restriction
as long as he does not use a prop or any equipment. App.
31a. For example, any speaker is fully free to perform as a
clown and interact with children in a public performance
under the ordinance at issue as long as he does not use props
or equipment. Id. Similarly, that same individual can use
props or equipment in interacting with or communicating
with children in any way he wants as long as he is not
involved in a public presentation. For example, he is fully
free to use props and equipment, that is, he can display or
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give balloons, money or any other objects of interest or value
to children, as long as he does not do so in connection with a
public solicitation, perfonnance or demonstration.

In this case the Second Circuit ignored the issue of
requiring actual evidence to establish that the ordinance at
issue would in a real way reduce the alleged secondary
effects at issue. The court simply accepted the assertion of
Westchester County that prohibiting a prior offender from
engaging in a public presentation with props or equipment
will actually have an impact on a prior offender who wishes
to engage in subsequent criminal acts directed against
children. Other circuit courts have properly refused to
accept such assertions without actual evidence. An "if they
say so" standard is unacceptable. See, e.g., R. Vs., L.L.c.,
supra, 361 F3d at 411. As this Court held in Alameda
Books:

This is not to say that a municipality can get away with
shoddy data or reasoning. The municipality's evidence
must fairly support the municipality's rationale for its
ordinance.

Alameda Books, 535 U.S. at 438.

Here, this is no data or evidence at all about public
presentations with props or equipment and sexual offenses.
The reasoning of the County is "shoddy." The rationale of
the ordinance, that prohibiting public speech with props or
equipment will reduce child seductions or molestations,
conflicts with the fact that under the ordinance all public
speech without props or equipment is fully pennitted and full
use of props or equipment without public speech is also
pennitted. Thus, in addition to a lack of evidence
establishing or even indicating that the ordinance will be
effective, the premise of it conflicts with common sense.
There is no real life reason why or how the ordinance will
have a meaningful effect in tenns of actually reducing the
ability of a prior offender who has made a decision to
attempt to seduce or molest a child to do so.
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Thus, given the fact that it required no evidence as to the
effectiveness of the ordinance, the Second Circuit also erred
in this aspect of its holding. Moreover, the decision
upholding the Westchester County ordinance stands in direct
conflict with the numerous decisions of other circuit courts
in tenns of what a municipality must prove to satisfy the
intennediate scrutiny standard under a "secondary effects"
First Amendment analysis.

Obviously, protection of children from sexual offenses is
an important interest. However, that does not justify making
anyone who was ever convicted of sexual offense involving
a minor a "First Amendment outcast." Fernandes v.
Limmer, 663 F.2d 619, 630 (5th Cir. 1981), reh'g en bane
denied, 669 F.2d 729, eert. dismissed, 458 U.S. 1124 (1982).
The carefully developed guiding First Amendment
principles, which preserve critical free speech rights while
properly protecting against imminent wrongdoing,' cannot
simply be ignored, even when dealing with prior sex
offenders.
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CONCLUSION

The petition for a writ ofcertiorari should be granted.
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