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IV. The Government’s Policy Arguments Are Better
Directed At Congress

The government makes the unsupported policy argument
that disgorgement must be allowed because it is a “critically
important remedial tool.” Pet. 20, 23. The government’s
hyperbole is belied by the fact that there are only a handful
of reported decisions in which the government has sought
disgorgement under civil RICO—and never before outside
the organized crime context. See, e.g., Carson, 52 F.3d at
1181 (citing just three cases where government has sought
civil disgorgement, all against organized crime enterprises).
It is also telling that, although RICO has been on the books
for almost 35 years, the government has never stressed the
importance of civil disgorgement before this case, and has
done so here only following the dismissal of its claims for
damages. It is equally telling that Congress, which 1is
“normally quite solicitous where the federal purse [is]
involved” (Bivens v. Six Unknown Named Agents of Fed.
Bureau of Narcotics, 403 U.S. 388, 396 (1971)), did not
think that disgorging funds to the federal treasury was a
sufficiently important remedy to hint at its existence
anywhere in the statute or even the legislative history.

RICO’s comprehensive scheme demonstrates that, in the
civil context, Congress made the government responsible for
prospective equitable relief under § 1964(a) and made
private parties exclusively responsible for the monetary relief
of treble damages under § 1964(c). Thus, § 1964(a) provides
solely, and expressly, for forward-looking relief, such as
divestiture, the purpose of which is to separate the defendant
from the unlawful enterprise and thereby impair the
defendant’s ability to violate RICO in the future. Pet. App.
15a. Notably, the party subject to divestiture is permitted to
retain the full value of the divested interest. In stark contrast,
disgorgement strips the defendant of past profits without
compensation. See, e.g., United States v. United States
Currency in the Amount of $228,536.00, 895 F.2d 908 (2d
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Cir. 1990) (“‘[F]orfeiture’ is best described as . . . divestiture
without compensation.”).'

Congress deliberately limited the government’s ability to
obtain monetary relief to those situations warranting criminal
prosecution. See 18 U.S.C. § 1963(a). This does not mean
that RICO violators will be able to “retain their profits,” as
the government contends. Pet. 23. It simply means that
criminal prosecution or private actions for damages are the
methods for depriving violators of their ill-gotten gains, as
has been done very effectively under the antitrust laws (even
without any criminal forfeiture provision). Indeed, given the
right of private parties to obtain treble damages under §
1964(c), lLimiting the government’s ability to obtain
monetary relief in the civil context is necessary to avoid the
“duplicative recovery” that would result if defendants had to
pay both treble damages and disgorgement. Such a result
was precisely the potential evil that led this Court, in Holmes
v. Securities Investor Protection Corp., 503 U.S. 258, 269
(1992), to refuse to infer a cause of action not specified in
RICO. As the Court noted, it is “unjustified by the general
interest in deterring injurious conduct” to infer an
unspecified remedy into RICO because the injured victims
“can generally be counted on to vindicate the law as private
attorneys general.” Id.

14 Thus, contrary to the government’s assertion (Pet. 20-21)

divestiture is the opposite of disgorgement. For this reason, the
government’s reliance on the statement in United States v. Turkette, 452
U.S. 576, 585 (1981), that the purpose of RICO is to “divest the
association” of “ill-gotten gains” is misplaced. Pet. 21. The Turkette
Court was simply making the point that divesting a racketeer of his
interest in the “enterprise” is among the “aim[s]” of the remedies
expressly “provided by § 1964.” 452 U.S. at 585. The Court’s
discussion of the “aim” of express remedies obviously cannot support the
use of disgorgement, which is excluded from both the text of § 1964(a)
and the discussion in Turkette itself.
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If the government truly believes it needs more expansive
remedies under RICO, it ought to direct its concerns to
Congress, not this Court. As the Court 1s well aware, the
thrust of judicial opinion is not that RICO has been “severely
constrain[ed]” (Pet. 22), but that, having “evolved into
something quite different from the original conception of the
enactors,” it threatens to inflict excessive liability on
legitimate businesses. See, e.g., Sedima S.P.R.L. v. Imrex
Co., 473 U.S. 479, 481 (1985). This “unbridled” expansion
of the statute (id. at 500) is exemplified by the instant case,
where the government, for the first time, has used RICO to
bring a federal product liability action for fraud against
virtually an entire industry engaged in a lawful business
important to the Nation’s economic well-being. See 15
U.S.C. § 1331; FDA v. Brown & Williamson Tobacco Corp.,
529 U.S. 120, 137 (2000)."

= If the government’s sweeping disgorgement theory were

sustained, similar demands for the profits of manufacturers could be
made in other product liability contexts where industry critics contend
that manufacturers failed to give adequate warnings to consumers or
disregarded evolving scientific evidence. It is for Congress to weigh the
policy implications of any extension of RICO remedies to the product
liability field where carefully fashioned common law and statutory
remedies already apply.
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CONCLUSION
The petition for a writ of certiorari should be denied.
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