










































afforded by" the Evanston policy. The only limitation on that power is that the coverage

afforded only applies "with respect to operations performed by" Triple S or on its behalf.4

Thus, there are only two requirements for ATOFINA to qualify as an insured

under this section of the Evanston policy. First, Triple S must have agreed to provide

ATOFINA with insurance like that afforded by the Evanston policy. Second, the claim

must have arisen with respect to Triple S's operations. Both requirements are met.

A. Triple S agreed to provide ATOFINA "insurance as is afforded by"
the Evanston policy.

There is no factual dispute that Triple S agreed to provide ATOFINA with

insurance like that afforded by the Evanston policy. The Insurance Requirements, which

are part of the contract between ATOFINA and Triple S, required Triple S to carry

"Excess (umbrella) liability coverage" with limits "for bodily injury and property damage

of not less than $500,000." R. 70 (Ex. X-2, §1.1 (d)). Evanston's response concedes this

fact. See R. 275. Thus, the contract required the very type of coverage provided by the

Evanston umbrella policy.

The contract also required Triple S to provide this coverage to ATOFINA by

making ATOFINA an additional insured. Specifically, Triple S agreed that ATOFINA

would be "named as additional insured on each of [Triple S's] policies, except Workers'

Compensation. ,,5

4 Evanston admits § III B 6 "grants insured status to certain organizations for whom Triple S agreed to
provide 'insurance as is afforded by this policy.''' R. 442.

5 Triple S's obligation to make ATOFINA an additional insured was not limited to the minimum required
insurance; it applied to all of Triple S's insurance: "[ATOFINA] shall be named as additional insured in each of
[Triple S's] policies... ". In that regard, this case is similar to Getty Oil Co. v. Insurance Co. ofNorth America, 845
S.W.2d 794, 797 (Tex. 1992). There, the contract set out various required insurance and coverage limits, but went
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(a) ADDITIONAL INSUREDS

FINA, its parent, subsidiaries and affiliated companies, and their respective
employees, officers and agents shall be named as additional insured in each
of Contractor's policies, except Workers' Compensation; however, such
extension of coverage shall not apply with respect to any obligations for
which FINA has specifically agreed to indemnify Contractor.

R. 71 (Ex. X-2, §1.2 (a)).6 See SSR. 24 (Simmons Aff't). Evanston's response concedes

this facttoo. See R. 276.

The insurance requirements even provide that "[a]ny coverage provided

[ATOFINA] by [Triple Sf] insurance under this Contract is primary insurance and shall

not be considered contributory insurance with any insurance policies of [ATOFINA]." R.

71 (Ex. X-2, § 1.2 (c)). Thus, there can be no question that Triple S agreed to provide

ATOFINA with coverage under each of its policies, including the Evanston policy.

Both parties to the contract agree that these provisions required ATOFINA to be

made an additional insured on Triple SIS policies to the maximum extent these policies

allow. As Triple SIS Vice-President Richard Simmons testified:

Triple S intended its insurance carrieres) to name ATOFINA as additional
insured per the contract terms, and for ATOFINA to be covered by the
TRIPLE S policy(ies) to the maximum extent those policies allow as per
the contract terms.

R. 961. Under § III B 6 of the policy, Triple SIS agreement to provide ATOFINA with

insurance is binding on Evanston as a matter oflaw.

(continued... )

on to state that "[a]ll insurance coverages carried by Seller, whether or not required hereby, shall extend to and
protect Purchaser. .. ". [d. Thus, even if the contract had not specifically required Triple S to carry excess umbrella
coverage ATOFINA would still be an insured on the Evanston policy.

6 ATOFINA was formerly known as Fina. See R. 200. ATOFINA did not agree to indemnify Triple S for
the loss at issue. See R. 24, §12.
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B. The Jones claim arose "with respect to" Triple Sf operations.

The second requirement under § III B 6 of the Evanston policy is also met; the

Jones claim arose "with respect to operations performed by" Triple S. The Jones

plaintiffs' complaint alleges, and Evanston admits, that Mr. Jones was an employee of

Triple S who was working on ATOFINA's premises at the time he was injured. SR. 12,

18; R. 274. Thus, as a matter of law, the Jones claim arose "with respect to operations

performed by" Triple S. Saavedra v. Murphy Oil, 930 F.2d at 1110 ; Highland Park v.

Trinity, 36 S.W.3d at 917-18; McCarthy v. Continental Lloyds, 7 S.W.3d at 729-30;

Admiral v. Trident, 988 S.W.2d at 454-55.

The phrase "with respect to operations" does not require Triple S to have been

negligent or even for Triple S' acts to have caused the accident. It is sufficient that Triple

S' employee was injured while present at the scene in connection with performing Triple

S' business even if the cause of the accident was ATOFINA's negligence. Id.

Accordingly, both requirements to make ATOFINA an insured under § III B 6 of

the Evanston policy are satisfied: (1) Triple S agreed to provide ATOFINA "insurance as

is afforded by" the Evanston policy and (2) the claim arose "with respect to operations

performed by" Triple S. ATOFINA is an insured under § III B 6 of the Evanston policy

as a matter of law.

C. The Evanston policy covers the Jones claim.

Not only is ATOFINA an insured, but it has coverage for the Jones claim. Once

ATOFINA is determined to be an additional insured on the Evanston policy, the scope of

coverage is determined by the policy itself. Mid-Continent Casualty Co. v. Swift Energy
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Co., 206 F.3d 487 (5th Cir. (Tex.) 2000) ("[I]t is the policy's language, not the language in

the [contract], which governs the scope of the policy.")

The Evanston policy covers the 'tfultimate net loss' in excess of the 'retained limit'

because of 'bodily injury'" up to $9 million:

We will pay on behalf of the insured for that portion of "ultimate net loss"
in excess of the "retained limit" because of "bodily injury" ... to which this
insurance applies, but only up to the Limits of Insurance stated in Item 3 of
the Declarations [$9 million]. R. 162.

As defined in the policy, "bodily injury" includes death. R. 179. Therefore, the

Evanston policy plainly covers the Jones claim. The "ultimate net loss" is "the total

amount of damages for which the insured is legally liable in payment of bodily injury" --

here, $6.75 million. R. 183. The "retained limit" is "the amount of 'underlying insurance'

applicable to a claim." R. 182. The schedule of underlying insurance identifies the $1

million Admiral policy as underlying insurance. R. 143. Therefore, Evanston is liable

for $5.75 million in actual damages -- the total amount of the loss in excess of the portion

of the loss to which the Admiral policy applies.

D. The controlling case law requires summary judgment for ATOFINA.

The case law uniformly holds that under contract and policy provisions like the

ones at issue in this case, the insurer must provide coverage to the additional insured. For

example, in American Motorists v. Occidental, supra, Occidental's contractor failed to

make Occidental an additional insured on cOlltntct()r's pnmary nrllu'u was

whether Occidental was nevertheless an insured on its contractor's Umbrella Policy

issued by American Motorists. See 16 S.W.3d at 144-145.
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The language in Occidental's contract was nearly identical to the contract between

ATOFINA and Triple S:

American Motorists v. Occidental

"[Occidental] shall be named additional
insured on policies specified in Sections B
and C... ". 16 S.W.3d at 143.

ATOFINA v. Evanston

"[ATOFINA] ... shall be named additional
insured[] in each of contractor's policies."
R. 71, (Ex. X-2, §1.2 (a».

If anything, the contract between ATOFINA and Triple S is broader than the

contract in American Motorists because the additional insured requirement is not limited

to certain specified policies -- it applies to "each" of Triple SIS policies. R.71.

Like the language in the contracts, the language of the policies in American

Motorists and the present case is nearly identical. Both policies define "insured" to

include anyone for whom the contractor agrees to provide insurance:

American Motorists v. Occidental

"Section III, paragraph 4 defines an
'insured' as:

Any person or organization to whom ...
you are obligated ... to provide such
insurance as afforded by this Coverage Part
[B] is an insured, but only with respect to
liability arising out of 'your work' ...." 16
S.W.3d at 143.

ATOFINA v. Evanston

Section III, paragraph B 6 defines an
"insured" as:

6. A person or organization for whom you
have agreed to provide insurance as is
afforded by this policy, but that person is
only an insured with respect to operations
performed by you or on your behalf. R.
170.

Again, if anything, the Evanston policy is broader than »l"''''U',nl lviotorists as it

applies to the entire policy and not only to a particular "coverage part."
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Finally, the scope of coverage in the Evanston policy is the same, or broader, than

the scope of coverage in American Motorists:

American Motorists v. Occidental

We will pay those sums that the insured
becomes legally obligated to pay as
damages, because of "bodily injury" ... to
which this insurance applies, but only if the
underlying insurance does not apply.

We will pay only the amount in excess of
the "Retained Limit." 16 S.W.3d at 144.

ATOFINA v. Evanston

We will pay on behalf of the insured for
that portion of the "ultimate net loss" in
excess of the "retained limit" because of
"bodily injury" ... to which this insurance
applies. R. 162.

The only substantive difference between these clauses is that the Evanston policy

does not limit coverage to situations in which the underlying insurance does not apply.

The trial court in American Motorists granted summary judgment in· favor of

Occidental as an additional insured for the amount it had paid in settlement of the

underlying personal injury claim, plus attorneys' fees under Tex. Civ. Prac. & Rem. Code

§ 38.001(8). The court of appeals affirmed. 16 S.W.3d at 145~46.

In Highland Park v. Trinity, 36 S.W.3d 916, the policy covered the additional

insured for "liability arising out of the named insured's operations." The insurer denied

coverage on the basis that the plaintiff had alleged negligence only on the part of the

additional insured. Evanston makes the same argument here. The court of appeals

reversed judgment for the insurer and rendered judgment for the additional insured. It

held that because the plaintiffs injury occurred while he was performing work for his

employer pursuant to the contract with the additional insured, the additional insured was

covered even if the injury was solely a result of the additional insured's negligence.

HUI-I I780v2
950356 - 060004 16



Similarly, here, Mr. Jones was killed while working for Triple S pursuant to the contract

with the additional insured, ATOFINA. Thus, like the additional insured in Highland

Park, ATOFINA is covered under the Evanston policy.

Admiral v. Trident, involved a clause stating that the additional insured was

covered "with respect to liability arising out of the named insured's operations." The

insurer argued that this clause provided coverage only if the named insured's performance

of the contract was a cause of the accident. The court of appeals rejected that argument

and affirmed summary judgment for the additional insured:

The majority view of ... cases [around the country] is that for liability to
"arise out of operations" of a named insured it is not necessary for the
named insured's acts to have "caused" the accident; rather, it is sufficient
that the named insured's employee was injured while present at the scene in
connection with performing the named insured's business, even if the cause
ofthe injury was the negligence ofthe additional insured.

988 S.W.2d at 454 (emphasis added). The court went on to point out that even if the

policy language were ambiguous, "the construction that affords coverage to [the

additional insured] must be afforded." Id. at 455.

Under these authorities, and many others, ATOFINA is an insured under § III B 6

of the Evanston policy as a matter oflaw.

III. ATOFINA Is AN INSURED UNDER § III B 5 OF THE EVANSTON POLICY, WITH
COVERAGE FOR THE JONES CLAIM, As A MATTER OF LAW

The above is enough to reverse and render judgment that ATOFINA is an insured

under the Evanston Policy with coverage for the Jones claim. There is, however, a second

completely independent reason ATOFINA is an insured under the Evanston policy.
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Section III B 5 of the Evanston policy provides that any organization insured

under the Admiral policy is also insured under the Evanston policy, to the extent it is

covered under the Admiral policy. Section III B 5 of the Evanston policy states:

B. Each of the following is also an insured:

5. Any other person or organization who is an insured under a policy of
"underlying insurance." The coverage afforded such insureds under this
policy will be no broader than the "underlying insurance" except for this
policy's Limit of Insurance.

R. 170 (§ III B 5). Under this provision, ATOFINA is an insured under the Evanston

policy if it is an insured under a policy of "underlying insurance."

The Evanston policy defines "underlying insurance" as "the coverage afforded

under insurance policies designated in the Schedule of Underlying Insurance of this

policy .... " R. 183. The Schedule of Underlying Insurance lists the Admiral policy as

underlying insurance. R. 143. Therefore, if ATOFINA is an insured under the Admiral

policy, it is an insured under this section of the Evanston policy.

The Admiral policy contains an endorsement which includes as an insured "any

person or organization as required by written contract with [Triple S]." R. 129

(endorsement 20). The only limitation is that the insurance is "only with respect to

liability arising out of [Triple S'] ongoing operations performed for [ATOFINA], but in

no event for [ATOFINA's] sole negligence." !d. As discussed above, ATOFINA's

contract with Triple S requires Triple S to make ATOFINA an additional on

of Triple S' policies. Therefore, ATOFINA is an insured under endorsement 20 to the

HUI-l1780v2
950356 - 060004 18



Admiral policy. SSR 18. Accordingly, Admiral defended ATOFINA and paid its $1

million limits as part of the settlement. R. 186, 189.

Admiral's determination that ATOFINA was an insured was correct as a matter of

law. As discussed above, there is no dispute that the Jones lawsuit made a claim against

ATOFINA for liability arising from Triple S' operations for ATOFINA. The complaints

specifically allege, and Evanston concedes, that Mr. Jones was working for Triple S

under its contract with ATOFINA at the time of the accident. In addition, the complaints

never allege ATOFINA was solely negligent. They allege only that ATOFINA "caused

and/or contributed" to the accident and specifically allege that others besides ATOFINA

were negligent. See R. 13, 20. Therefore, ATOFINA is an insured as a matter of law

under endorsement 20 to the Admiral policy.?

Because ATOFINA is an insured under the Admiral policy, it is also an insured

under § III B 5 ofthe Evanston policy as a matter of law.

IV. EVANSTON HAS No DEFENSE To ITS COVERAGE OBLIGATIONS

Evanston filed a combined response to ATOFINA's motion for summary judgment

and cross motion for summary judgment (R. 273) asserting the same grounds for denying

summary judgment to ATOFINA and for granting summary judgment for Evanston.

? Given the fact that Admiral accepted coverage for ATOFINA and even paid its $1 million limits,
Evanston cannot argue that ATOFINA was not in fact an insured under the Admiral policy. The most Evanston can
argue is that ATOFINA should not have been insured under the Admiral policy. But nothing in the Evanston
allows Evanston to deny coverage on that basis. Insurers are sometimes called upon to make coverage
detenninations. Where an insurer makes a detennination that a party is covered, then the party is in fact covered.
Nothing more is required under § III B 5 of the Evanston policy. Had Evanston wanted to reserve the right to deny
coverage for those who were in fact insured under the Admiral policy, but who Evanston contends were only insured
as the result of an incorrect coverage detennination by Admiral, Evanston could have said so in its policy. It did
not. Evanston's policy language must be strictly construed against Evanston and in favor of providing coverage.
Admiral Ins. Co. v. Trident NGL, Inc., 988 S.W.2d 451,455 (Tex. App. Houston [1st Dist.] 1999, pet. denied).
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First, Evanston argued that the insurance only supported Triple S' indemnity obligation

and that Triple S was not obligated to indemnify ATOFINA. See R. 283. Second,

Evanston argued that ATOFINA was not covered by the Admiral policy. R. 278.

Neither argument precludes summary judgment for ATOFINA, much less supports

summary judgment for Evanston.

A. The insurance requirement in the contract between ATOFINA and
Triple S was not merely to support Triple S' indemnity obligation.

Evanston's argument that Triple S was not obligated to indemnify ATOFINA was

based on the express negligence test. See R 280-81. But that is utterly irrelevant. The

indemnity clause has nothing to do with this lawsuit and the express negligence test does

not apply to an additional insured provision. ATOFINA did not sue Triple S, never

sought indemnity and never relied on the indemnity provision.

An argument identical to the one made by Evanston was considered and rejected

by the Texas Supreme Court in Getty Oil Co. v. Insurance Co. ofNorth America, 845

S.W.2d 794, 797 (Tex. 1992). There, the insurer argued that its obligation was limited to

backing the seller's indemnity obligation, while Getty argued that the underlying contract

required it to be made an additional insured. The Supreme Court made a clear distinction

between insurance-backed indemnities and additional insured requirements.

Getty argues that the court of appeals erred because the provision at issue is
an "additional insured" provision, and the Anti-Indemnity Statute only
applies to indemnity provisions, which are different. Prohibited indemnity
provisions make the indemnitor. .. liable for the indemnitee's ... negligence.
Additional insured provisions, on the other hand, make the insurance­
purchaser's insurers ... liable for the loss caused by the insured's ...
negligence. The insurance-purchaser is responsible only for paying the
insurance premiums, presumably far less than the actual loss.
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845 S.W.2d at 803. The Supreme Court went on to hold, in no uncertain terms, that the

express negligence doctrine does not apply to additional insured provisions:

[T]he express negligence doctrine in Texas has been applied only to
indemnity provisions, not insurance shifting provisions.... We decline to
extend the express negligence doctrine to contractual provisions other than
indemnity agreements in this case, and thus we hold that this doctrine does
not invalidate the additional insured provision.

Getty, 845 S.W.2d at 806. Thus, neither Triple S' indemnity obligation nor the express

negligence test has anything to do with Evanston's obligation to cover ATOFINA as an

additional insured. [d.

The contract here is essentially identical to the one at issue in Getty, except it even

more clearly requires ATOFINA to be made an "additional insured." The contract in

Getty contained an indemnity clause that did not meet the express negligence test and an

insurance clause stating that "Insurance covering this indemnity agreement shall be

provided by Seller." It also provided, however, that "All insurance coverages carried by

Seller, whether or nor required hereby, shall extend to and protect Purchaser... ". !d.

The Supreme Court held that while the contract plainly required insurance

covering the indemnity (i.e. contractual liability insurance), it was not limited to

insurance covering the indemnity. It also required that each of the Seller's policies would

"extend to and protect" Getty. The Court construed this language as creating an

obligation to make Getty an additional insured.8

8 The Supreme Court then remanded to detennine whether the seller had complied with its obligation to
make Getty an additional insured.
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Like the contract at issue in Getry, the contract between ATOFINA and Triple S

explicitly requires Triple S to have coverage supporting its indemnity obligation

(contractual liability coverage). If the contract were intended only to require insurance

supporting the indemnity, that is all that would be necessary. But in addition, like Getry,

the contract goes on to require more than just contractual liability coverage:

1.1 MINIMUM REQUIRED COVERAGES. Contractor shall provide and
maintain .,. the following minimum amounts and types of insurance:

(b) COMPREHENSIVE GENERAL LIABILITY INSURANCE

Including coverage for contractual liability insuring the indemnity
agreement if any, set forth in this Contract and products-completed
operations coverage with limits of not less than $500,000 applicable to
bodily injury, sickness or death for anyone occurrence ....

(d) EXCESS LIABILITY INSURANCE

Excess (umbrella) liability coverage .. , with a combined single limit for
bodily injury ... of not less than $500,000. R. 70 (emphasis added).

Then, like Getry, it requires ATOFINA to be made an additional insured:

"[ATOFINA] '" shall be named as additional insured in each of Contractor's policies

except workers' compensation." The contract here is clearer than the contract in Getry.

There is no need to interpret whether "extend to and protect" means "make an additional

insured." The contract uses the term of art "additional insured."

The contract also specifically requires Triple S' insurance to be "primary

insurance" for ATOFINA. R. 71 (Ex. X-2 § 1.2(c». This also proves the intent to cover

ATOFINA directly to the full extent of the coverage afforded by the terms of Triple S'

policies and to pay for ATOFINA's negligence before ATOFINA's own insurance is

called into play. The contract also requires the policies to be endorsed to waive any right
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of subrogation against ATOFINA. R. 71 (Ex. X-2 § 1.2(b)). This means, for example,

that if ATOFINA's negligence causes a loss that the insurers must pay, they cannot

recover that loss from ATOFINA.

The indemnity and insurance provisions are found in entirely different sections of

the contract and do not even reference each other. The indemnity provision in paragraph

12 of the contract says nothing about insurance. Likewise, the insurance requirements set

forth in paragraph 10 and Exhibit X-2 of the contract say nothing about indemnity. In

fact, the contract explicitly separates the additional insured requirement from the

indemnity obligation by providing that "these insurance provisions shall not affect the

liability of [Triple S] stated elsewhere in this Contract.... " Thus, the insurance is not

intended merely to support the indemnity. Greene's Pressure Testing & Rentals, Inc. v.

Flournoy Drilling Co., 113 F.3d 47 (5th Cir. (Tex.) 1997) ("[T]he insurance requirement

... does not support the indemnity obligation ... because [the contract] explicitly states

that the insurance obligation contained therein must be maintained 'without affecting the

indemnity obligations or liabilities' of [the indemnitor] and because that paragraph is

found in an entirely different section of the [contract] than are the indemnity

provisions. If).

The additional insured requirement contains only two exceptions: (1) it does not

require ATOFINA to be made an additional insured on Triple S' worker's compensation

policy, and (2) it does not require Triple Sf policies to be extended to cover "any
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obligations for which [ATOFINA] has specifically agreed to indemnify [Triple S]."9

Finally, and most importantly, by definition, the term "additional insured" means

ATOFINA is to become an insured on Triple S' policies. When a party becomes an

insured (including an additional insured) under a policy, the insurer is obligated directly

to the insured for any covered loss. The policy terms, not the underlying contract

between ATOFINA and Triple S, determine what is a covered loss. Mid-Continent

Casualty v. Swift Energy, 206 F.3d 487 (''It is the policy's language, not the language in

the [contract], which governs the scope of the Policy.")

Many cases have reached the same conclusion as Getty. For example, in Coastal

Transport Co. v. Crown Central Petroleum Corp., 20 S.W.3d 119, 129 (Tex. App. -

Houston [14th Dist.] 2000, pet. denied), the court stated:

Crown ... contends the additional insured provision was not intended
merely to assure performance of the indemnity provision, but instead, is an
obligation independent of and in addition to the indemnity provision. We
agree. This provision requiring Coastal to provide insurance constitutes an
obligation separate from merely providing coverage for indemnification.

In Mid-Continent v. Swift Energy, 206 F.3d 487, Swift entered into a contract with

Air Equipment which required Air Equipment to indemnify Swift and to make Swift an

additional insured on Air Equipment's insurance, which was provided by Mid-Continent.

Like Evanston, Mid-Continent argued that the additional insured requirement was

unenforceable because the indemnity agreement was unenforceable. The court of

appeals, however, held that Swift was an additional insured on Air Equipment's policies

and was entitled to coverage whether or not the indemnity was enforceable. The court

9 ATOFINA did not agree to indemnify Triple S.
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pointed out that while indemnity agreements are strictly construed in favor of the

indemnitor, insurance policies are strictly construed in favor of coverage. 206 F.3d at

492. It held that Mid Continent was required to provide coverage to Swift, even though

the named insured, Air Equipment, was not negligent. Similarly, here, Evanston is

required to provide coverage even if Triple S is not negligent.

In Saavedra v. Murphy Oil, 930 F.2d at 1109, Lou-Con agreed to indemnify

Murphy, but only for negligent acts of Lou-Con; the indemnity did not meet the express

negligence test. The contract also provided that Murphy was to be an additional insured

on Lou-Con's policies. Lou-Con's insurance policy contained an endorsement stating that

"additional insureds are covered by this policy as required by written contract, but only

with respect to operations performed by" Lou-Con. (Emphasis added). Lou-Con's

insurer, like Evanston, argued that the insurance only covered Lou-Con's indemnity

obligation and did not cover Murphy for its own negligence.

The Court of Appeals disagreed. It held that: .'

The plain policy language does not support [the insurer's] argument that its
coverage of Murphy is limited to the indemnity obligation Lou-Con
assumed in its contract. The insuring clause at issue simply does not adopt
the limiting language of the Lou-Con contract.... Thus, under the terms of
the ... policy, Murphy was an additional insured, entitled to both insurance
coverage and a defense for [plaintiff's] suit. We therefore reverse the
district court's judgment. ...

930 F.2d at 1110. This clearly demonstrates that the coverage provided by the policy to

an additional insured is determined by the language of the policy and not by the

indemnity clause in the underlying contract.
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In Certain Undervvriters at Lloyd's London v. Oryx Energy Co., 142 F.3d 255,258

(5th Cir. (Tex.) 1998), the contract stated that "the policy (or policies) of insurance

obtained by [Mallard] '" shall provide that [Oryx] '" are additional insured for all

coverages, to the extent of the indemnity provided by Mallard under this contract." The

insurer, like Evanston, argued that because Millard's indemnity was unenforceable, the

insurance also did not provide coverage to Oryx. The court of appeals disagreed. It

pointed out that the extent of the indemnity was "without limit" and Mallard's obligation

was to insure Oryx to that extent. The fact that the indemnity agreement was

unenforceable under the Texas anti-indemnity statute did not make the coverage

obligation void also: "There is no justification for an argument that Texas courts would

engraft a limit on coverage to match the Texas law defense if this suit were only to

enforce the indemnity itself." !d.

Here, Evanston makes essentially the same argument rejected in Oryx. But, as

Oryx holds, defenses applicable to the indemnity are irrelevant' to the enforceability of the

coverage obligation to an additional insured. This is because, unlike the indemnity

obligation, the additional insured requirements shift risk not to the contractor, but to the

insurance company. 142 F.3d at 260.

The sole case cited by Evanston in support of its position that it only provided

coverage backing Triple S's indemnity obligation was Emery Air Freight Corp. v.

General Transport Systems, Inc., 933 S.W.2d 312 (Tex. App.-Houston [14th Dist.] 1996,

no writ). Emery does not apply.
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First, Emery was not even a suit against an insurance company for coverage. It

was a suit against Emery's contractor General Transport for breaching its contract to

provide insurance to Emery. ATOFINA did not sue its contractor, Triple S. ATOFINA

sued its insurer, Evanston.

Second, it was undisputed that Emery was not an additional insured on General

Transport's insurance policies. Here, it is undisputed that ATOFINA is an insured on

Triple S' insurance policies; the only issue is the scope of that coverage -- i.e. whether

ATOFINA is covered for the Jones claim. See R. 442 (arguing that "Evanston's policy

may have been available to cover ATOFINA, but not for Jones.")

Third, because Emery was not an insured, the court never even looked at General

Transport's policies to determine the scope of coverage. Here, of course, the policies are

before the Court and the scope of coverage is determined by those policies.

Fourth, Emery wanted General Transport (not its insurer) to pay for Emery's sole

negligence when its indemnity clause did not meet the express negligence test. Here,

Triple S has not been sued and will not incur any liability inconsistent with its indemnity

agreement. Getty, 845 S.W.2d at 803.

Fifth, Emery distinguished Getty on the basis that, in Emery, there was no separate

clause requiring insurance beyond that covering General Transport's indemnity

Obligation. Here, the opposite is true. The Triple S contract requires contractual liability

insurance backing Triple S' indemnity obligation. But it also specifically requires

coverage for bodily injuries including death and then separately requires that ATOFINA
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be made an additional insured on each of these policies, and further requires that these

policies be primary to ATOFINA's own policies.

Beyond that, while Emery is distinguishable, it is also wrong. The Emery court

plainly failed to understand the distinction between insurance supporting an indemnity

obligation, which is known as "contractual liability coverage," and coverage as an

additional insured. Who is covered and what is covered are both different under the two

types of coverage.

By definition, contractual liability coverage covers the insured party for liabilities

of another party it has assumed by contract -- typically, indemnity obligations. Musgrove

v. Southland Corp., 898 F.2d 1041, 1044 (5th Cir. 1990). See, e.g., R. 92, 163. The

covered person is the indemnitor who is insured for his contractual liabilities (in this case,

Triple S), not the indemnified third-party (in this case, ATOFINA). What is covered is

the insured's indemnity obligation. Where the indemnitor has no indemnity liability, it

has no "contractual liability" for the contractual liability insurance to cover.

Coverage as an additional insured is entirely different. The covered person is not

the "named insured" (Triple S), but the third-party (in this case ATOFINA), who

becomes a direct insured under the insurance policy in addition to the "named insured"

who purchased the policy. 10 What is covered is defined by the policy. Typically, policies

10 This obvious from looking at the policy itself. The contractual liability coverage sections are
contained in one section of the policy and do not alter who is insured. See e.g. R. 163 (LA.2.a). In contrast, the
additional insured provisions are found in the section of the policy defining who qualifies as an insured or in a
separate endorsement adding an additional entity to the policy as an insured. See e.g. R. 170 (IILB.5 and 6). To
comply with a contract that requires a contractor (like Triple S) to make the other party (like ATOFINA) an
additional insured, the contractor must either obtain a policy that automatically includes as insureds third parties for
whom the named insured has agreed to provide coverage (like section III B 6 of the Evanston policy), or the
contractor must obtain a separate "additional insured endorsement" adding the other party as an additional insured
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provide that the additional insured is covered for whatever liabilities the policy nonnally

covers, subject to some limitation such as the liability must "arise out of' or "with respect

to" the named insured's operations. Id.; see, e.g., R. 129,170.

Coverage as an additional insured has nothing to do with the named insured's

indemnity obligation, if any. Indeed, coverage as an additional insured would never

cover the named insured for its indemnity obligations or anything else. By definition,

unlike contractual liability coverage, additional insured coverage does not cover the

named insured at all; it covers the additional insured. II

Emery relied on Fireman's Fund Ins. Co. v. Commercial Standard Ins. Co., 490

S.W.2d 818 (Tex. 1972), in reaching its decision. Fireman's Fund, however, did not

involve an additional insured clause and therefore had no application in Emery. The tenn

"additional insured" is never mentioned in Fireman's Fund. Instead, the court in

Fireman's Fund construed the contract language at issue as merely requiring insurance

backing the indemnity, i.e. contractual liability coverage, and'not as an additional insured

requirement. The Emery court also failed to recognize the key distinction between Getty

and Fireman 's Fund -- unlike Fireman's Fund, Getty involved contract language that the

court construed as an additional insured clause. Getty, 845 S.W.2d at 804.

(continued..)

under the policy. E.g. American Motorists v. Occidental, 16 S.W.3d at 143. (policy defined insureds to include
others for whom the named insured agreed to provide insurance); McCarthy Bros. v. Continental Lloyds, 7 S.W.3d
at 727. nA. (policy contained endorsement adding certain entities as additional insureds.)

II If a third party were made an additional insured on the named insured's CGL policy, the additional
insured would have whatever coverage the policy provided. If the CGL policy included contractual liability
coverage, the additional insured would be covered for its indemnity obligations (i.e. contractual liabilities) to others.
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While Emery purports to recognize that the express negligence test does not apply

to additional insured clauses, it nevertheless held that the insurance did not cover the

additional insured's negligence merely because the indemnity clause did not meet the

express negligence test. That is exactly the opposite of what the Supreme Court in Getty

required. The Emery court failed to note that the indemnity clause at issue in Getty did

not meet the express negligence test either.

Finally, Emery failed to look to the language of the policy to determine what

coverage it extended to an additional insured. The language of the policy determines the

coverage available to an additional insured.

In sum, the insurance requirements in the ATOFINNTriple S contract were not

limited to providing contractual liability coverage backing Triple S' indemnity. They

required Triple S to make ATOFINA an additional insured on each of Triple S' policies

including the Evanston policy. The enforceability of the Triple S' indemnity has nothing

to do with the issue before this Court and provides no defense'lor Evanston as a matter of

law.

B. As an insured under § III B 6 of the Evanston policy, ATOFINA is
covered even if it is solely negligent.

1. Evanston is estopped to assert its "sole negligence" defense.

Evanston's response to ATOFINA's Motion for Summary Judgment and

Evanston's Motion for Reconsideration also argued not

cover ATOFINA for ATOFINA's sole negligence. R. 277, 437. As an initial matter,

Evanston has waived, or is estopped to assert, that defense by failing to include it in
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Evanston's letter denying coverage. See R. 192, 702. Indeed, Evanston's "sole

negligence" argument is simply an after the fact fabrication; Evanston denied coverage

before it was determined whether ATOFINA was negligent.

When an insurance company sends a reservation of rights letter or a denial of

coverage letter, the insurance company may not later assert additional grounds for

denying coverage that it could have asserted in the original letter.

Where the company denies liability or refuses to pay a loss on a specified
ground, it is estopped to assert other grounds relieving it from liability of
which it had full knowledge where the insured has acted on its position as
announced and suffered resultant detriment, or, as the rule is sometimes
more broadly stated, when one specific ground of forfeiture is urged against
a policy of insurance, and the validity thereof denied on that ground alone,
all other grounds are waived.

Lancon v. Employers Nat. Life Ins. Co., 424 S.W.2d 321, 322-23 (Tex. Civ. App.-

Houston [1st Dist.] 1968, writ ref'd n.r.e.) (citing 45 c.J.S. Insurance § 707, p. 677, and a

number of Texas cases). Accord Employers Cas. Co. v. Tilley, 496 S.W.2d 552, 560

(Tex. 1973) (Reservation of rights letters "are construed strictly against the insurer and

liberally in favor of the insured, and will not be extended beyond the exact terms.");

Western Cas. Sur. Co. v. Newell Mfg. Co., 566 S.W.2d 74, 76 (Tex. Civ. App. --San

Antonio 1978, writ ref'd n.r.e.) Any policy defenses not included in the reservation of

rights letter are waived. Farmers Texas County Mut. Ins. Co. v. Wilkinson, 601 S.W.2d

520,523 (Tex. Civ. App. --Austin 1980, writ ref'd n.r.e.).

Here, the only ground for denying coverage stated III Evanston's denial of

coverage letter was the assertion that the additional insured provision in the contract

between ATOFINA and Triple S was merely intended to support Triple Sf indemnity

HUI-11780v2
950356 - 060004 31



obligation. R. 192. The Texas Supreme Court's decision in Getty defeats that ground for

denial as a matter of law. ATOFINA relied on its evaluation of the validity of that

ground for denial in its handling of the Jones plaintiffs' case. As Evanston was fully

aware of the facts on which it now relies for denying coverage, but failed to assert any of

them in the denial of coverage letter, it has waived, or is estopped to assert them now.

The trial court erred in considering any policy defenses not preserved in Evanston's

denial of coverage letter and this Court should not consider them now.

2. ATOFINA would be covered even ifit had been solely negligent.

In any event, for several reasons Evanston's "sole negligence" argument is wrong.

Evanston's argument was that the Admiral policy does not cover ATOFINA because

endorsement 20 excludes coverage for ATOFINA's sole negligence. R. 278. Evanston

argued that ATOFINA was not an insured under the Admiral policy and that Admiral was

a mere volunteer in tendering its $1 million limits. R. 278. Even if Evanston's argument

were accepted it would not preclude coverage under the Evanston policy. It would only

preclude coverage under the Admiral policy, in which case Evanston would be liable for

the full $6.75 million settlement rather than only $5.75 million.

(a) Evanston's "sole negligence" argument has nothing to do
with ATOFINA's status as an insured under § III B 6 of
the Evanston policy.

Evanston's "sole negligence" argument has absolutely no relevance to whether

ATOFINA is an insured under § III B 6 of the Evanston policy.12 Nothing in § III B 6

12 Indeed, Evanston never argued that ATOFINA's supposed "sole negligence" was relevant to its status as
an insured under § III B 6. As discussed above, Evanston failed to address § III B 6 at all.
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ties Evanston's coverage obligation to whether Admiral IS obligated to cover

ATOFINA. 13

The only limitation in § III B 6 is that the claim arise "with respect to" Triple S'

operations. Case after case, however, holds that, as a matter of law, this covers

ATOFINA even if ATOFINA is solely negligent. McCarthy Bros. v. Continental Lloyds,

7 S.W.3d at 730-31; Admiral v. Trident, 988 S.W.2d at 454; Highland Park v. Trinity

Universal, 36 S.W.3d 916. See pp. 14-17,24-26, supra.

In McCarthy, the insurance company argued that a clause which covered an

additional insured for events "arising out of" the named insured's operations did not cover

the additional insured where the additional insured was solely negligent. The trial court

granted summary judgment for the insurer on that basis, but the court of appeals reversed

and rendered:

The insurance companies ... would limit the interpretation of "arising out
of' to mean coming directly from; i.e., for liability to arise out of Crouch's
work for McCarthy, the liability must stem directly from Crouch's
negligence and cannot extend to negligence caused solely by McCarthy.
Post-Lindsey, however, such a restrictive interpretation no longer appears
reasonable in Texas and cannot be used to create ambiguity. However,
were we to consider the phrase "arising out of' ambiguous, we would apply
the familiar rules that construe the policy against the insurer and reach the
same result.

Accordingly, we reverse the district court's judgment and render judgment
that McCarthy was covered by the additional-insured endorsements
provided in the policies and was entitled to a defense under the policies.

13 Section III B 5 of the Evanston policy limits the coverage provided by Evanston under that section to the
scope of coverage provided by the underlying Admiral policy. Section III B 6, however, contains no such
limitation. Each of these "Who is Insured" clauses operates independently. For example, the fact that ATOFINA
does not qualify as an insured under § § III B 1, 2, 3 or 4, has nothing to do with whether ATOFINA qualifies as an
insured under § III B 5 or 6.
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McCarthy, 7 S.W.3d at 730-31 (emphasis added).

The court reached the same result in Admiral:

The majority view of these cases is that for liability to "arise out of
operations" of a named insured it is not necessary for the named insured's
acts to have "caused" the accident; rather, it is sufficient that the named
insured's employee was injured while present at the scene in connection
with perfonning the named insured's business, even if the cause of the
injury was the negligence ofthe additional insured.

Admiral, 988 S.W.2d at 454. Under this line of cases, ATOFINA is covered under § III B

6 as a matter of law even if ATOFINA was solely negligent.

Therefore, the issue of whether ATOFINA was solely negligent is not a material

fact under § III B 6 of the Evanston policy and does not preclude summary judgment for

ATOFINA under that section, much less entitle Evanston to summary judgment.

(b) If ATOFINA is not covered by the Admiral policy then
Evanston is liable for the full $6.75 million settlement.

The Evanston policy is an Umbrella Policy, which may provide coverage where

the underlying primary policy does not. See American Motorists, 16 S.W.3d at 145, n.S.

As noted, the Evanston policy covers the "ultimate net loss" in excess of the "retained

limit." R. 183. The retained limit is the amount of underlying insurance "applicable to

the claim." R. 182. If, as Evanston argues, the underlying Admiral policy was not

applicable to the Jones claim because ATOFINA was solely negligent then the Admiral

policy is not part of the "retained limit." Admiral's payment would be a collateral source

which would not reduce Evanston's liability. See Jones v. Red Arrow Heavy Hauling,

Inc., 816 S.W.2d 134, 136 (Tex. App.-Beaumont 1991, writ denied). Evanston would be

liable for the full $6.75 million settlement rather than only $5.75 million.
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3. ATOFINA was not solely negligent.

Unlike § III B 6 of the Evanston policy, § III B 5 of the Evanston policy does limit

the scope of coverage to the scope of coverage under the Admiral policy. Even with

regard to ATOFINA's status as an insured under § III B 5, however, the "sole negligence"

issue neither entitles Evanston to summary judgment nor precludes summary judgment

for ATOFINA. Evanston did not prove as a matter of law that ATOFINA was solely

negligent as would be required for it to obtain summary judgment on this ground. On the

contrary, the evidence relied on by Evanston proves ATOFINA was not solely negligent

. as a matter of law.

Evanston relied solely on the Jones plaintiffs' complaints and contended that

Evanston's liability should be determined under the "eight comers rule;" that is, Evanston

contended that the court should not look beyond the eight comers of the pleadings and

the terms of the insurance policy. R. 448. That argument, however, is fatal to Evanston's

defense because the Jones plaintiffs never alleged ATOFINA: was solely negligent; they

plainly alleged that others besides ATOFINA were negligent.

The Jones plaintiffs originally sued both ATOFINA and Triple S alleging that both

were negligent. SR. 13, 18. They later non-suited Triple S because it was protected by

the worker's compensation bar. SR. 27. 29. Even after non-suiting Triple S, however,

neither plaintiff alleged that ATOFINA was solely negligent. They alleged only that

ATOFINA's negligence in failing to remedy a premIses defect "caused and/or

contributed" to Mr. Jones' injuries. SR. 13, 18.
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In addition, both of the Jones plaintiffs specifically alleged that third parties not

named in the suit were negligent, including ATOFINA's "servants and/or employees."

SR. 12, 18. While the negligence of a "servant or employee" might cause ATOFINA to

incur liability under respondeat superior, the law is clear that the servant or employee's

negligence is not ATOFINA's negligence. ATOFINA's liability for the servant or

employee's act would only be vicarious and ATOFINA would have a right of indemnity

against the employee because, by definition, ATOFINA itself was not negligent. St.

Anthony's Hosp. v. Whitfield, 946 S.W.2d 174, 178 (Tex. App.-Amarillo 1997, writ

denied) ("Under the doctrine of respondeat superior, the employer is exposed to liability

not because ofany negligence on its part, but because ofthe employee's negligence in the

scope of that employment.") (emphasis added).

Finally, there were pleadings and evidence that the decedent, Mr. Jones was

contributorily negligent. R. 945-58. That too defeats Evanston's argument that

ATOFINA was solely negligent. 14

C. None of the exclusions in the Evanston policy apply.

1. The trial court could not have granted summary judgment for
Evanston on any grounds not set forth in Evanston's motion for
summary judgment.

In its Motion for Reconsideration, Evanston also argued in a conclusory fashion

that "Exclusions B 1, for damages expected or intended, and "B3" for employees of 'the

insured' apply." R.441.

14 Evanston itself, in attempting to challenge the amount ATOFINA paid in settlement, argued that Mr.
Jones was contributorily negligent.
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Evanston never asserted either of these arguments as grounds for summary

judgment in its response to ATOFINA's motion for summary judgment and cross-motion

for summary judgment. See R 273. Therefore, they cannot support summary judgment

for Evanston. Science Spectrum, 941 S.W.2d at 912; Tex. R. App. P. 166a(c). The trial

court could not have properly granted summary judgment for Evanston on any grounds

not set forth in Evanston's motion for summary judgment. Id.

2. Evanston did not prove as a matter of law that any of its
exclusions were applicable.

In any event, neither of Evanston's policy exclusion arguments has any basis. The

burden of proof is on the insurance company asserting a policy exclusion. TEX. INS.

CODE ANN. art. 21.58(b) (Vernon Supp. 2001). Therefore, to be entitled to summary

judgment on these grounds, Evanston would have to prove as a matter of law that they

applied. Evanston presented no summary judgment evidence supporting either of these

defenses. The only evidence proves that they do not apply.

Plaintiffs never alleged that ATOFINA expected or intended to hurt Mr. Jones.

The only allegations, and the only basis on which ATOFINA paid any damages, were

that ATOFINA was negligent in failing to remedy a premises defect. R. 13,20. Because

the Jones plaintiffs never alleged that ATOFINA expected or intended to harm Mr. Jones,

there was no possibility of ATOFINA being held liable on such a basis. Therefore, this

exclusion provided no grounds for l:':v.am,ton's of coverage.

Likewise, the exclusion for employees of "the insured" does not help Evanston.

The "insured" with regard to the Jones claim was ATOFINA. Mr. Jones was not
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ATOFINA's employee. Evanston admitted Mr. Jones was Triple S' employee. R. 274

(conceding as an undisputed fact that Mr. Jones "was fatally injured while working at

[ATOFINA's] plant in Triple S's employ.")

The Evanston policy contains a "severability of interests" clause which requires

each "insured" to be treated separately. R. 176. Therefore, the exclusion for employees

of "the insured" would exclude coverage for Triple S because Mr. Jones was Triple S'

employee, but would not exclude coverage for ATOFINA because Mr. Jones was not

ATOFINA's employee. Highland Park v. Trinity, 36 S.W.3d at 917 (citing McCarthy

and Admiral, supra). This, of course, makes sense. Each insured should be protected

from claims by its own employees by the worker's compensation bar. That protection,

however, does not exist with respect to a claim by some other insured's employee.

In sum, Evanston did not raise a genuine issue of material fact, much less prove as

a mater of law, that these or any other exclusions precluded coverage for ATOFINA.

Accordingly, the court erred in granting summary judgment' for Evanston and denying

summary judgment for ATOFINA.

V. THE COURT ERRED IN DENYING ATOFINA's MOTION FOR FINAL SUMMARY

JUDGMENT.

ATOFINA filed its Motion for Final Summary Judgment after the court initially

granted summary judgment for ATOFINA on liability and the Jones case had settled,

thprphu liquidating A TOFINA's darnaf~es. R.355. respOJt1se to

attempted to raise a fact issue as to the reasonableness of the settlement. See R. 528.

Evanston never moved for summary judgment on that ground. Thus, that argument
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cannot entitle Evanston to summary judgment. Nor does it preclude summary judgment

for ATOFINA. Evanston, having denied coverage, cannot challenge the reasonableness

of the settlement and the settlement was reasonable as a matter of law in any event.

A. Evanston may not contest the amount or reasonableness of the
settlement.

The amount for which an insured is legally liable may be established by

settlement. Evanston's denial of coverage allows ATOFINA to settle without Evanston's

consent. In effect, by denying coverage, Evanston said that its policy was completely

inapplicable and that it had no obligation or standing to control the settlement of the

Jones case. Thus, Evanston's denial of coverage freed ATOFINA to deal with the Jones

claim as ATOFINA saw fit.

An insurer who breaches a duty to defend or improperly denies coverage may not

contest the reasonableness of a settlement entered into by its insured. Western Alliance

Ins. Co. v. Northern Ins. Co. ofNew York, 176 F.3d 825, 830 (5th Cir. (Tex.) 1999) ("If

an insurer breaches the duty to defend, it may not contest a determination that its insured

was liable in the underlying settlement or verdict (or the amount of either).") (citing

Employers Casualty Company v. Block, 744 S.W.2d 940, 943 (Tex. 1988), overruled in

. part on other grounds, 925 S.W.2d 696, 714 (Tex. 1996)); Rhodes v. Chicago Ins. Co.,

719 F.2d 116 (5th Cir. (Tex.) 1983); Ensearch v. Shand Moran & Co., 952 F.2d 1485,

1495-96 (5th 1992) ("Texas aernes Insurers these a collateral attack

on the settlement itself. Recent opinions of the Texas Supreme court have confirmed that

... an attempt to contest the reasonableness of a consent judgment ... is unavailable to an
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insurer who has wrongfully breached its duty to defend." Thus, an insurer that has

breached its duty to defend or wrongfully denied coverage "cannot attack the

reasonability of the settlement itself.") 15

There is good reason for this rule. An insurer should not be permitted to deny

coverage, taking the position that the insured is solely responsible for the claim, and then

be permitted to second guess the insured's settlement decision. The insurer is in the best

position to make coverage determinations and should not be permitted to prejudice its

insured or reduce its own liability by making an incorrect determination.

The Texas Supreme Court, in a slightly different context, has similarly held that it

is the insurer's obligation to resolve coverage disputes as soon as possible or bear the risk

of an incorrect coverage decision:

In Gandy, we required insurers either to accept coverage or make a good­
faith effort to resolve coverage before resolving the underlying claim. See
Gandy, 925 S.W.2d at 714. TACs position undermines Gandy by reducing
insurers' incentive to seek early resolution of coverage disputes.

. '

Requiring the insurer, rather than the insured, to choose a course of action
is appropriate because the insurer is in the business of analyzing and
allocating risk and is in the best position to assess the viability of its
coverage dispute.

Texas Ass'n of Counties County Government Risk Management Pool v. Matagorda

County, 52 S.W.3d 128, 135 (Tex. 2000). Here, of course, Evanston neither accepted

coverage nor made any effort to seek early resolution of the coverage dispute. It chose

simply to deny coverage and leave ATOFINA to its own best judgment as to whether to

15 At most, where a plaintiff has asserted multiple grounds of recovery, some of which are covered and
some of which are not, an insurer may be entitled to an allocation of the settlement between covered and uncovered
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settle the Jones case and, if so, how much to pay. Accordingly, Evanston is in no

position to complain regarding the reasonableness of the settlement. The settlement is

binding on Evanston. 16

B. As a matter of law, ATOFINA's $6.75 million settlement with the Jones
plaintiffs was reasonable.

In attempting to challenge the reasonableness of the settlement, Evanston made the

strange argument that even if its decision to deny coverage was wrong, Evanston "was

reasonable in the assessment of the circumstances and in its subsequent conduct." R.

538. The reasonableness of Evanston's conduct, however, has nothing to do with the

issue. Evanston was contractually obligated to cover ATOFINA and breached that

contract. A "reasonable" breach is still a breach. Moreover, there was nothing

reasonable about Evanston's conduct. It had the right to participate in the defense of the

case and declined to do so. See R. 892, 937. It is in no position now to complain of the

amount of the settlement.

If the reasonableness of the settlement is an issue at all, it is determined simply by

whether ATOFINA had potential liability that could have exceeded the amount of the

settlement. If so, its decision to settle was reasonable as a matter oflaw. Evanston is not

(continued..

claims. Ensearch, 952 F.2d at 1493-95. Here, however, plaintiffs asserted only one claim; a negligence-based
wrongful death claim that was covered by the policy. Thus, in this case, there is nothing to allocate.

16 There is an exception to the rule that settlement on insurer. That exception
where the settlement involves an assignment of the defendant insured's claim against its insurer to the plaintiff, and
the plaintiff seeks to use the settlement in a subsequent action against the insurer. State Farm Fire and Cas. Co. v.
Gandy, 925 S.W.2d 696. 714 (Tex. 1996). In that case, the settlement is not "binding on defendant's insurer or
admissible as evidence of damages in an action against defendant's insurer by plaintiffas defendant's assignee." [d.
(emphasis added). Here, of course, there is no assignment and no attempt by the Jones' plaintiffs to use the
settlement to prove their damages. Rather, the settlement proves ATOFINA's damages as a matter oflaw. There is
no fact issue as to how much ATOFINA has been injured by Evanston's denial of coverage.
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entitled to re-try the underlying Jones case. It is not entitled to make ATOFINA prove

that it actually would have been held liable in the underlying case, for it is reasonable to

settle even where liability is hotly contested. Nor may Evanston second guess

ATOFINA's evaluation of the risk or value of the case and its decision to settle.

It is enough that ATOFINA's was potentially liable and the amount of the

settlement was within the realm of its potential liability. See Texas Ass 'n ofCounties, 52

S.W.3d at 138 ("A reasonable settlement offer is one that the insured, acting as a person

of ordinary care and prudence, would accept. ... ) (Owen J. dissenting) Further, "Courts

normally look to the policy limit to determine whether the amount falls below the policy

limits. If it does, the settlement amount is upheld as reasonable." Guillen v. Potomac

Insurance Co, 751 N.E.2d 104,117 (Ill. App. 2001).

Here, there was no question that ATOFINA had potential liability and that the

amount of ATOFINA's settlement was within the realm of the liability that could have

been rendered at trial. R. 903-04, 935, 937, 943. Plaintiffs were represented by capable

lawyers, Mitch Toups of Weller Green Toups & Terrell LLP and the well known firm of

Provost * Umphrey. ATOFINA had to mediate the Jones case three times before it

finally settled. When it did settle, the settlement was for all cash, most of which

ATOFINA had to fund itself. R. 903. This is not a case where the settlement involved an

assignment of claims against an insurer, where the incentive is to inflate the amount of

the settlement. ATOFINA had no incentive but to pay as little as possible. That fact in

itself establishes the reasonableness of the settlement. See Texas Ass'n of Counties, 52

S.W.3d at 138 ("[W]hen there is a coverage dispute, an insured's knowledge that it
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ultimately may have to fund a settlement offer will cause the insured to make a fair

evaluation of whether the settlement offer is in fact a reasonable one.")

ATOFINA first mediated the Jones case with Bob Black of Mehaffey Webber on

June 6, 2001. R. 937. The court ordered Evanston to be present at the mediation. SR. 31.

Plaintiffs demanded $15 million. Evanston, though present, refused to participate and

formally denied coverage the following week. R. 192,903.

On June 27,2001, after the first mediation, Admiral tendered its $1 million limits.

In response, plaintiffs reduced their settlement demand to $10 million. R.368.

The second mediation was held in Houston on August 9, before Dave Mattheison.

See R. 42. ATOFINA obtained an order requiring Evanston to be present at the

mediation. R. 42. Again, Evanston refused to offer a dime and ATOFINA's own carrier,

National Union, refused to make any offer on the ground that its layer of coverage would

not be reached until the Evanston coverage was exhausted. The case did not settle and

plaintiffs threatened to again increase their settlement demand to $15 million and to seek

over $100 million at trial. R. 368. Plaintiffs also filed a motion requesting that the case

be preferentially set for trial in November 2001. R.44.

Bob Black conducted the third mediation later in August 2001. Evanston refused

to participate. See R. 937. The case finally settled in September 2001 for $6.75 million

cash with the continued involvement ofMr. Black. R.368-69. That settlement quantifies

ATOFINA's damages. Admiral paid $1 million. Evanston's refusal to honor its coverage

obligation left the remaining $5.75 million to be funded by ATOFINA. R. 368.
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Mr. Black, a highly experienced attorney-mediator with extensive experience in

Jefferson county wrongful death cases testified: "Based on my experience and knowledge

of the facts of this case, I believe the $6,750,000 settlement in this case for claims

asserted by plaintiffs against ATOFINA is fair and reasonable." R.394.

In attempting to contest the reasonableness of the settlement, Evanston relied on a

letter dated February 9, 2001 by ATOFINA's counsel, Kirk Martin, who was defending

the Jones case. That letter evaluated the Jones case at up to $6,430,000 based purely on

Mr. Jones'wage rate and not including a significant pain and suffering factor. R. 943,

368. That letter, however, did not reflect ATOFINA's evaluation of the case at the time it

settled seven months later in September 2001. Id. It cannot raise a fact issue because it

was not based on facts known at the time of settlement.

The affidavits of Kirk Martin establish that between February and September,

several damaging depositions of ATOFINA's witnesses took place which both made

liability more likely and made the amount of potential damages far larger than had been

estimated in February. R. 368, 943. ATOFINA learned from a consulting pathologist

that Mr. Jones was alive and unable to swim in the fuel oil for up to a minute and a half

before he died a horrible death from drowning. !d. That substantially increased the pain

and suffering component of damages far beyond the February evaluation. In addition, the

Jones plaintiffs would have presented evidence that ATOFINA knew of the corroded

condition of the tank roof for more than a year preceding the accident. R. 368. At the

time of settlement ATOFINA's counsel felt that, in a jury trial, ATOFINA would do well

to hold the verdict below $20 million. R.943.
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Records of other verdicts in Beaumont in wrongful death cases demonstrate that

ATOFINA's evaluation of a potential verdict of $20 million was very possible. Large

jury verdicts are common in cases against oil and petrochemical companies in factually

similar cases, particularly in Beaumont. Many recent jury verdicts in similar death cases

in Texas have far exceeded this settlement. R.369. For example, in one case involving

a death of a worker at a Diamond Shamrock facility, the jury verdict was $42.5 million.

R. 369. In another recent Jefferson County case a jury awarded $14.5 million in

compensatory damages to the survivors of a worker killed in a fall while working on an

oil rig. That is more than double the amount ATOFINA paid in settlement. R. 369.

Evanston also may not challenge the reasonableness of ATOFINA's settlement by

criticizing the handling of the Jones case by ATOFINA's trial counsel. If anything,

Evanston's criticism of ATOFINA's defense counsel justifies a larger settlement as it

suggests ATOFINA had a high risk of incurring a large liability. United States Gypsum

Co. v. Admiral Ins. Co., 643 N.E.2d 1226, 1251-52 (Ill. App. T994).

Given plaintiffs intent to seek $100 million at trial, ATOFINA's settlement of

$6.75 million was reasonable as a matter of law. Gulf, C. & S. F. Ry. Co. v. McBride,

322 S.W.2d 492, 159 Tex. 442, 498 (Tex. 1958) (holding settlement reasonable as a

matter oflaw).

VI. EVANSTON IS LIABLE FORA PENALTY OF 18% PER ANNUM

ATOFINA is also entitled to recover an 18% per annum penalty against Evanston

under Tex. Ins. Code art. 21.55.
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ATOFINA's claim, based on Evanston's failure to indemnify ATOFINA to the

extent the policy requires, is a first party claim. ATOFINA has been forced to pay $5.75

million of its own money and is now seeking recovery of that amount as a first party

claimant under the policy. The Texas Supreme Court has recognized that an insured in

ATOFINA's position may recover under art. 21.55. In State Farm v. Gandy, 925 S.W.2d

696 (Tex. 1996), the Court explained that one of the risks an insurer faces in denying

coverage under a liability policy is the penalty provided by art. 21.55:

Disputes between I and D can often be expeditiously resolved in an action
for declaratory judgment while pIS claim is pending. If successful, D
should be entitled to recover attorneys fees. Tex. Civ. Prac. & Rem. Code
§ 37.009; Tex. Ins. Code art 21.55, § 6. D may also be entitled to recover a
penalty against I equal to eighteen percent ofthe claim. Tex. Ins. Code art.
21.55, § 6.

Id. at 714 (Emphasis added). The Supreme Court's opinions also demonstrate that all the

prerequisites for recovering the penalty are present here.

Insurance Code article 21.55 establishes procedures for the prompt payment
of insurance claims, including the acknowledgment ofan insured's notice of
a claim. . . Section 6--the focus of this case--provides a penalty of 18
percent per annum of the amount of the claim, along with reasonable
attorney's fees, "[i]n all cases where a claim is made pursuant to a policy of
insurance and the insurer liable therefor is not in compliance with the
requirements of this article." Id. § 6. To successfully maintain a claim
under section 6, a party must establish three elements: (1) a claim under an
insurance policy; (2) that the insurer is liable for the claim; and (3) that the
insurer has failed to follow one or more sections of article 21.55 with
respect to the claim.

Allstate Ins. Co. v. Bonner, 51 S.W.3d 289, 292 (Tex. 2001).

Here, all three elements have been met. ATOFINA has a claim under an insurance

policy, the insurer has been held liable and the insurer has failed to comply with all
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sections of art. 21.55; specifically, section 5(f) of art. 21.55 which requires payment of a

claim within 60 days:

(f) Except as otherwise provided, if an insurer delays payment of a claim
following its receipt of all items, statements, and forms reasonably
requested and required, as provided under Section 2 of this article, for a
period exceeding the period specified in other applicable statutes or, in the
absence of any other specified period, for more than 60 days, the insurer
shall pay damages and other items as provided for in Section 6 of this
article.

Where the insurer fails to make timely payment, it becomes liable for the 18% penalty:

Damages

Sec. 6. In all cases where a claim is made pursuant to a policy of insurance
and the insurer liable therefor is not in compliance with the requirements of
this article, such insurer shall be liable to pay the holder of the policy, or
the beneficiary making a claim under the policy, in addition to the amount
of the claim, 18 percent per annum of the amount of such claim as
damages, together with reasonable attorney fees. If suit is filed, such
attorney fees shall be taxed as part of the costs in the case.

Here, Evanston flatly denied coverage sometime before June 13, 2001, more than

60 days before ATOFINA asserted its § 21.55 claim. See .R. 192, 422. Accordingly,

Evanston is liable for an 18% per annum penalty on $5.75 million from the date this suit

was filed against Evanston, June 6, 2001. Dunn v. Southern Farm Bureau Cas. Ins. Co.,

991 S.W.2d 467, 478-79 (Tex. App.-Tyler 1999, pet. denied).

VII. EVANSTON Is LIABLE FOR ATOFINA's ATTORNEYS FEES.

ATOFINA's motion for final summary judgment showed that it has incurred or

will incur attorneys fees in its litigation with Evanston as follows:

through final judgment, assuming the trial court granted summary
judgment: $138,084.50,

through an appeal to the court of appeals: $75,000,
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through an appeal to the Texas Supreme Court: $25,000 if a Petition for
Review is filed and an additional $75,000 if the Supreme Court requests
briefs on the merits.

These amounts are reasonable and necessary as is established by the affidavit of

Tom Bayko. R. 963. Evanston submitted the affidavit of Charles Shaddox. ATOFINA

timely objected to Evanston's attorneys' fees affidavit. R. 483. The trial court erred in

failing to rule on and sustain ATOFINA's objection because Shaddox's affidavit:

• is irrelevant because it does not address the claims in this case;

lit is based on an incorrect factual premise and is therefore fatally flawed, see
Burroughs Welcome Company v. Crye, 907 S.W.2d 497,499 (Tex. 1995);

• fails to analyze or even mention the factors set forth in Arthur Andersen & Co. v.
Perry Equipment Corp., 945 S.W.2d 812, 818 (Tex. 1997) and Ragsdale v.
Progressive Voters League, 801 S.W.2d 880, 881 (Tex. 1990), for determining
what is a reasonable attorneys' fee;

does not show that the witness is qualified to render an OpInIOn on the
reasonableness of fees charged by large firms in Houston, Texas;

• does not adequately state the basis for the opinions;

• does not show the basis for the assertion that it is based on "personal knowledge,"
see Radio Station KSCS v. Jennings, 750 S.W.2d 760,761 (Tex. 1988);

was untimely to the extent it attempts to address the liability issues already
decided by this Court in its earlier summary judgment ruling because it was not
filed seven days before the hearing on ATOFINA's first motion for summary
judgment.

Had the court ruled on ATOFINA's objection, the only correct ruling would have

been to sustain the objection, leaving uncontroverted Mr. Bayko's affidavit establishing

attorneys' fees. Accordingly, it is proper for this Court to hold that the trial court erred in

failing to rule on ATOFINA's objections and to render the judgment the trial court should

have rendered. Tex. R. App. P. 43.3. Alternatively, this Court should remand for a
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detelTI1ination of ATOFINA's attorneys' fees.

VIII. CONCLUSION

There is no factual dispute that:

1. The contract between ATOFINA and Triple S requires Triple S to carry Excess
Umbrella insurance like the Evanston policy.

2. The contract requires ATOFINA to be named as an additional insured on each
of Triple S' policies including the Excess Umbrella policy carried by Triple S.

3. The contract requires the policies carried by Triple S to be primary to, and not
contributory with, the policies carried by ATOFINA.

4. The Evanston policy states that with respect to operations perfolTI1ed by Triple
S, it covers anyone to whom Triple S has agreed to provide insurance like the Evanston
policy.

5. Mr. Jones' death occurred while working for Triple S under its contract with
ATOFINA and therefore occurred "with respect to operations perfolTI1ed by" Triple S.

6. Plaintiffs sued ATOFINA for negligence that allegedly "caused and/or
contributed to" Mr. Jones' death. Plaintiffs did not allege that ATOFINA was solely
negligent or that Mr. Jones' death was not accidental. And, in any event, even if
ATOFINA were solely negligent such that it was not covered under the Admiral policy
and § III B 5 of the Evanston policy, ATOFINA would still be covered under § III B 6 of
the Evanston policy and Evanston liability would be increased to $6.75 million.

7. Despite the above facts, Evanston flatly denied coverage to ATOFINA and
refused to pay a dime. Evanston did not deny coverage on the basis that ATOFINA was
solely negligent.

8. After Evanston denied coverage, ATOFINA settled for $6.75 million cash, of
which $1 million was paid by Triple S' primary carrier, Admiral.

ATOFINA Petrochemicals Inc. asks that this Court reverse the summary judgment

in favor of Evanston insurance company and render judgment in favor of ATOFINA for

$5.75 million (or $6.75 million if this Court finds that Evanston is correct in its argument

that the Admiral policy was not applicable to the Jones claim), plus attorneys' fees, an 18
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percent penalty pursuant to Tex. Ins. Code art. 21.55 (6) plus prejudgment and post-

judgment interest. If this Court is unable to render judgment in favor of ATOFrNA, then

ATOFINA requests that this Court reverse and remand and grant such other relief to

which ATOFrNA may be entitled.
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