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QUESTION PRESENTED

Whether law enforcement officials violate the First
Amendment, and thus have no qualified immunity from suit,
when they procure a criminal prosecution for the purpose of
retaliating against an individual for his public criticisms of
and lobbying against a government agency on matters of
public concern, regardless of whether there is probable cause
for the prosecution.
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BRIEF FOR RESPONDENT

It has long been settled that government officials violate
the First Amendment if they subject an individual to adverse
action in retaliation for the individual’s public criticism of,
and lobbying against, government policies. This is so even
if, but for the retaliatory motive, the adverse action would
have been objectively reasonable or otherwise appropriate.
Petitioners contend, however, that where, as here, the
improperly motivated action takes the form of the
procurement of a criminal prosecution, there is no First
Amendment violation at all if the prosecution was backed by
probable cause, whether or not the officials actually thought
there was probable cause and even if the prosecution would
not otherwise have been brought. There is no basis in law,
logic or policy for this unprecedented prosecution exception
to the Constitution. Indeed, Petitioners’ “unique rule” would
result in virtually no protection from unconstitutionally
motivated investigations and prosecutions, because the
government will almost always be able to fabricate a
colorable claim of probable cause. The Court should reject
such a license to lawless conduct. By procuring
Respondent’s prosecution in retaliation for his speech,
Petitioners violated the First Amendment and, as a result, are
not entitled to qualified immunity from Respondent’s suit for
damages under Bivens v. Six Unknown Named Agents of
Federal Bureau of Narcotics, 403 U.S. 388 (1971).

Moreover, even if the existence of probable cause could
somehow remove the retaliatory procurement of a
prosecution from the strictures of the First Amendment, this
is not a case in which there was probable cause. Dramatic
documentary evidence shows Petitioners themselves knew
that there was no basis for believing Respondent to be guilty
of a crime, and the record makes clear that no reasonable
officer could have thought otherwise. For this reason, too,
Petitioners are not entitled to qualified immunity from suit.
The D.C. Circuit’s holding affirming the district court’s
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denial of Petitioners’ motion for summary judgment based
on qualified immunity should therefore be affirmed.

STATEMENT OF THE CASE

Until the events at issue here, Respondent William G.
Moore, Jr., had lived the American dream. The son of a
Washington, D.C. fireman, Moore attended Georgetown
University on a baseball scholarship, served with distinction
in the Army, including service in Vietnam, and became a
top-level executive in the high-tech industry. J.A. 335-36.
In 1982, Moore was recruited to turn around Recognition
Equipment Inc. (“REI”), a pioneer in optical-scanning
technology that had fallen on hard times and was flirting
with bankruptcy. J.A.336-37. Within a year, Moore
returned the company to profitability and increased its stock
price more than six-fold. J.A. 337. Moore was widely
acclaimed for REI’s success, with Forbes Magazine opining
that “[f]lew [corporate] turnarounds owe so much to a single
executive.” J.A. 337-38, 350-51. Along the way, Moore
became chairman of the American Electronics Association,
was named Dallas/Ft. Worth Businessman of the Year, and
was appointed by President Reagan to serve on the Advisory
Committee for Trade Negotiations. J.A. 338-39. Moore’s
seemingly unlimited prospects, however, were destroyed
when the Postal Inspectors.' six officers of the United States
Postal Service (“USPS” or “Postal Service”), subjected
Moore to an unfounded criminal investigation, and procured
his prosecution, in retaliation for Moore’s criticism of, and
lobbying against, the Postal Service and its senior
management. Although Moore was easily acquitted upon
motion at the end of the government’s six-week case, his
company and his career as a corporate executive were ruined.

! As used herein, the term *Postal Inspectors™ refers to Petitioners and
Daniel Harrington, a defendant who died during the course of the lawsuit.
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1. The Scanner Controversy. The events leading to
Petitioners’ retaliation against Moore revolved around a
public debate over the Postal Service’s decision to automate
its mail-sorting processes by purchasing hundreds of millions
of dollars of optical character-reading devices. In late 1983,
Postmaster General (“PMG™) William Bolger announced
that the Postal Service would purchase foreign-designed
single-line scanners, which were dependent upon use of
nine-digit zip codes, rather than multi-line scanners of the
sort designed and built in the United States by REI, which
could be used effectively with five-digit zip codes. J.A. 340-
41; Pet. App. 2a. This decision became a flash point with
both the USPS Board of Governors and Congress. Pet. App.
3a. In 1984, Congress’s Office of Technology Assessment
(“OTA”) concluded that the use of single-line scanners
would cause over $1 million per day in operational losses.
Id.  Ultimately, when it became apparent that postal
customers were not using nine-digit zip codes at the
necessary levels, the Postal Service was forced to make a
“mid-course correction” and employ multi-line scanners. /d.
at 4a. As a result of the controversy, Bolger’s successor,
Paul Carlin, and other senior USPS managers who had
supported single-line scanners were reassigned, fired or
forced to retire. J.A. 202-04; United States v. Recognition
Equip. Inc., 725 F. Supp. 587, 598-99 (D.D.C. 1989).

2. Moore’s Lobbying and Public Criticism of the
USPS. Moore and REI were at the epicenter of the scanner
controversy. Moore thought the decision to rely upon single-
line scanners was unsound, and he unabashedly and
aggressively took his case to PMG Bolger, the Board of
Governors, Congress, and the public—as he was
constitutionally entitled to do. Pet. App. 3a; J.A. 340-42. As
a result of this lobbying, Moore persuaded Congressman
Martin Frost to initiate the OTA study and, later, to introduce
an amendment to an appropriations bill requiring the Postal
Service to buy American multi-line technology. Pet. App.
3a; J.A. 342. Not surprisingly, Postal Service officials were
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frustrated and angered by Moore’s criticisms, came to view
Moore as the enemy and, after the mid-course correction,
were determined to prevent Moore and REI from obtaining
the scanner contract. J.A. 190, 234-35, 347. One senior
official even told REI that it would never get any USPS
business so long as he was head of operations. J.A. 190.

3. Petitioners’ Investigation of Moore’s Political
Activities. Motivated by hostility towards Moore for his
role in the scanner-procurement controversy and aware that
an indictment would make Moore and REI ineligible for the
scanner contract, the Postal Inspectors launched a retaliatory
criminal investigation. As early as December 1985—months
before they uncovered the kickback scheme in which they
would later attempt to implicate Moore—the Postal
Inspectors prepared an “Investigative Strategies” memo that
labeled Moore and REI as “coconspirators in a scheme to
defraud the U.S. Postal Service,” even though, as Petitioner
Edwards later conceded, there was no evidence that any such
conspiracy existed. J.A. 234.

Pursuant to this strategy, the Postal Inspectors scrutinized
Moore’s public criticisms and lobbying with no apparent
regard for the First Amendment protection afforded to these
activities. Pet. App. 21a-22a. They issued subpoenas for
records of Moore’s and REID’s political contributions,
“meetings with United States Congressmen,” “articles placed
with trade publications and reporters,” and “interviews with
journalists and reporters.” Pet. App. 21a-22a; J.A. 431-39.
They questioned REI officials about the company’s lobbying
efforts, political contributions, and fundraising; interrogated
a congressional staffer about her congressman'’s assistance to
REI; and even tried to dig up “dirt” to throw on REI’s
congressional supporters. J.A. 175, 234-37, 247-52, 394.

4. The Voss/Gnau Conspiracy. In late February 1986
after they had prepared the “Investigative Strategies”
memorandum and begun to investigate Moore’s and REI’s




political and media activitiecs—the Postal Inspectors
discovered that Peter Voss, a member of the USPS Board of
Governors, was receiving kickbacks from John Gnau, the
principal of Gnau & Associates, Inc. (“GAI”). GAI was the
politically well-connected consulting firm that REI had
hired—on Voss’s recommendation and through “an entirely
normal process”—to assist with its lobbying efforts. Pet.
App. 4a; J.A. 197-201. The Postal Inspectors learned that
Voss and his administrative assistant, along with Gnau and
two other GAI officials, including GAI’s President, William
Spartin,” were involved in the conspiracy. Pet. App. 4a; C.A.
App. 304. Ultimately, three of the coconspirators pleaded
guilty; the other two received immunity from prosecution in
exchange for cooperation. Pet. App. 4a; J.A. 119.

The Evidence Exonerates Moore — The Postal Inspectors
immediately saw the Voss/GAI conspiracy as an opportunity
to tar Moore with criminal wrongdoing. The problem for the
inspectors was that there was no probable cause to believe
that Moore had participated in the conspiracy—and the
Postal Inspectors knew it. Most significantly, though lacking
any evident reason to protect Moore, none of the
coconspirators ever implicated him. Pet. App. 25a; J.A. 208-
10. The Postal Inspectors repeatedly urged the conspirators
to do so, on occasion using “extraordinary” and improper
pressure tactics, but again and again the conspirators each
informed the inspectors that Moore was not involved. Pet.
App. 25a. Voss even told the inspectors that there was “no
way Moore knew” anything improper was occurring. Pet.
App. 26a; see also J.A. 452 (noting Voss’s exoneration of

* Spartin had the dual role of President of GAI and managing partner
of a subsidiary of an executive-search firm that had been hired by the
Postal Service. The Postal Service was fully aware of this dual role, see
J.A. 193, yet the Postal Inspectors subsequently claimed that Spartin
fraudulently concealed his affiliation with GAI from the Postal Service.
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Moore “after great reflection while sitting in a federal prison
camp”). Faced with this reality, the Postal Inspectors
conceded that their evidence showed only that REI, “but not
MOORE . . . individually,” might have been “aware of Voss’
corrupt actions.” J.A. 333 (emphasis added).

5. Petitioners’ Retaliatory Efforts to Procure Moore’s
Indictment. Having, by their own admission, failed to find
any evidence that Moore even knew of the conspiracy, let
alone violated the law by joining it, the Postal Inspectors
went to bizarre lengths and resorted to highly unusual and
deceptive tactics to obtain Moore’s indictment.

Petitioners’ Retaliatory Intent — The Postal Inspectors
candidly acknowledged in writing that the primary reason for
their dogged pursuit of Moore and REI was Moore’s effort to
reverse, through lobbying and public criticism, the decision
to employ single-line scanners. In a memorandum entitled
“Arguments for Indicting the Corporation”—which the court
of appeals described as “evidence of retaliatory motive . . .
close to the proverbial smoking gun” (Pet. App. 28a)—the
inspectors’ first justification for indicting REI, which they
described as being completely “[i/ndependent of [the]
Voss/GAI actions,” was that

the corporation and its PAC funded a media and
political campaign to discredit USPS management and
cause financial harm to USPS, for example

a. staged questions and testimony before Congress

b. Frost amendment to freeze USPS appropriations bill.

J.A. 329-30 (emphasis added). In other words, Petitioners’ very
first reason for indicting REI was Moore’s lobbying, in both
Congress and the media, against the USPS scanner decision.

Likewise, in a “Details of Offense” memorandum they
prepared for the U.S. Attorney to summarize the evidence,
the Postal Inspectors treated Moore’s lobbying and media
activities as criminal. In that document, the inspectors
described Congressmen Frost and Brooks, who were
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instrumental in supporting REI and requesting the OTA
study that criticized the Postal Service’s scanner decision, as
“key players” in Moore’s purported offense. J.A. 325-26.
The Postal Inspectors even wrote that Moore’s alleged
fraudulent intent was “evident” in the fact that “at Moore’s
and Reedy’s suggestion and with their substantial input
relative to its drafting, Congressman Frost proposed an
amendment to a USPS appropriat{ions] bill that in effect
would freeze USPS revenue until [multi-line scanners] were
purchased from REI,” and in the fact that “REI continued to
undermine the competitive testing program via the media
and Congress.” J.A. 323-24; see also Pet. App. 21a.

Lobbying of, and Misconduct in, the U.S. Attorney's
Office — In an unprecedented move. the Postal Inspectors
aggressively lobbied the U.S. Attorney’s Office on numerous
occasions to advocate the indictment of Moore, REI and
Robert Reedy, an REI vice-president. J.A. 242-43. Paul
Knight and Charles Leeper, the Chief and Deputy Chief of
Prosecutions, were not impressed, concluding that, while
Moore and REI “played ‘hardball’ with the Postal Service,”
the evidence that Moore and Reedy had acted criminally or
known about the payments to Voss was “not particularly
strong,” and the case against Moore was especially weak.
J.A. 447, 453, 455; Pet. App. 26a. While this analysis might
ordinarily have been sufficient to put a stop to a law
enforcement officer’s personal vendetta, the Postal
Inspectors had the good fortune to be supported in their
cause by an Assistant U.S. Attorney, Joseph Valder, with an
improper agenda of his own. Specifically, Valder admitted
during the course of the investigation—in the presence of,
and without contradiction by, two of the Postal Inspectors
that “the merits of the case or whether [Moore] w[as] guilty
or not did not concern him” because he just wanted to “win
the case™ and “get a track record or some notoriety which
would help him obtain a good position in private practice.”
J.A. 442, 445-46. With the support of Valder, the Postal
Inspectors continued to push for Moore’s indictment, see
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J.A. 242-43, 467-73, and, as a result of this “unusual
prodding,” the U.S. Attorney’s office ultimately relented and
approved the prosecution. Pet. App. 27a.

Misconduct Before the Grand Jury — Lacking probable
cause, the Postal Inspectors “behaved ... as if their case
needed bolstering” by tampering with the grand jury process.
Pet. App. 27a. Specifically, the inspectors went to improper
and extraordinary lengths to keep the grand jury from
hearing witnesses say that Moore was innocent—in violation
of Justice Department guidelines requiring presentation of
exculpatory evidence to the grand jury, see Department of
Justice, United States Attorneys’ Manual § 9-11.233 (1988).
For example, certain coconspirators and other witnesses
testified, not by way of ordinary questions and answers, but
by reading carefully scripted statements that the Postal
Inspectors prepared in order to prevent the witnesses from
telling the grand jury that neither Moore nor anyone else at
REI knew about the payments to Voss. J.A. 178-81, 211-13,
253-66. In one instance, Valder left a witness, Frank Bray,
and his lawyer, now-district judge Ellen Huvelle, in the
hands of the Postal Inspectors, who refused to permit Mr.
Bray and Ms. Huvelle to correct the scripted statement that
was to be read to the grand jury the next day. J.A. 266-74,
292-99, 374-79, 418-27; Pet. App. 27a.

The Postal Inspectors also attempted to coerce another
witness, Spartin, into incriminating Moore, even taking the
unprecedented step of participating in a preplanned ploy
whereby as many as ten inspectors surrounded Spartin while
his immunity agreement was torn in two. J.A. 217-18, 403-
18. When Spartin refused to capitulate, the Postal Inspectors
improperly showed him the scripted grand jury statements of
his coconspirators in order to elicit an “opinion,” contrary to
his personal knowledge, that Moore knew that Voss was
receiving money from Gnau; the inspectors then presented
this “opinion™ to the grand jury as evidence of Moore’s guilt.
Pet. App. 25a-26a; J.A. 221-24, 226, 380-92, 428-30.
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These tactics had their desired effect: in reliance on the
Postal Inspectors’ distorted presentation of the case, the
grand jury indicted Moore, Reedy and REI. The indictment
satisfied a principal goal of the Postal Inspectors’ retaliatory
agenda by causing REI to be banned from participating in
the scanner procurement and foreclosing REI’s chances of
obtaining the lucrative scanner contract. J.A. 244, 345.

6. Moore’s Acquittal. With the Postal Inspectors’
retribution complete, the house of cards they had constructed
collapsed. After the government presented its case for six
weeks, Moore, Reedy and REI filed motions for acquittal,
which Judge Revercomb granted due to lack of evidence:

The government’s evidence is insufficient, even when
viewed in the light most favorable to it, for a trier of
fact to find guilt beyond a reasonable doubt. Much of
what the government characterizes as incriminatory
evidence is not persuasive of guilt when viewed in its
full context. In fact, some of the government’s
evidence is exculpatory and points towards innocent
conduct of the Defendants.

Recognition Equip., 725 F. Supp. at 587-88. There was, the court
noted, a “‘complete lack of direct evidence to suggest that the
Defendants knew of the illegal payoff scheme”; indeed, “[a]ll of
the unindicted coconspirators who testified expressly stated that
they never told Moore or Reedy about the payments from Gnau
to Voss.” Id. at 596. Consequently, even viewed in the light
most favorable to the government, the government’s evidence did
not “support a reasonable inference that the Defendants knew” of
the conspiracy they had allegedly joined. Id. at 589.

7. Moore’s Lawsuit. Despite being acquitted, Moore
was financially devastated by his wrongful indictment and
prosecution. The mere fact of the indictment caused REI to
be debarred from the scanner procurement, and Moore was
suspended from REI pursuant to a “cleansing plan” that the
Postal Inspectors formulated and imposed on REIL. J.A. 244,
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345. The publicly traded company that Moore had rescued
from the brink of bankruptcy saw its fortunes decline, and it
eventually was acquired by a smaller competitor, leaving
Moore no job to return to after his acquittal. J.A. 346.
Moore also suffered the career equivalent of the death
penalty. Before his indictment, as a well-respected executive
in the high-tech industry, Moore was on the path to become
CEO of one of the nation’s biggest technology companies.
J.A. 346-47. As a result of the indictment, however, no
company would even consider him for such a position. /d.

Moore sought compensation for these injuries, asserting in
federal court in Texas, infer alia, a Bivens claim against the
Postal Inspectors and Valder for violation of Moore’s First
Amendment rights. J.A. 46. In a separate action, Moore
asserted, infer alia, a claim for malicious prosecution against
the United States under the Federal Tort Claims Act
(“FTCA”™). Moore’s lawsuits were transferred to the District
of Columbia and consolidated. Valder was eventually
dismissed from the case on the grounds of absolute
prosecutorial immunity, Pet. Br. at 9, while Moore was
permitted to conduct “limited discovery” that was “tailored
to the issue of whether the postal inspectors had the requisite
retaliatory motive.” Mem. Op. of Feb. 5, 1998, at 29.

Following this limited discovery, Petitioners and the
United States filed separate motions for summary judgment.
Petitioners argued that they were entitled to qualified
immunity on Moore’s First Amendment claim because
“Moore did not have a clearly established right to be free
from all prosecution tinged by alleged retaliatory motive; he
had a right to be free only from those prosecutions both
tinged by retaliatory motive and that otherwise could not
appropriately be brought.” Mem. Supp. Postal Inspectors’
Mot. Summ. J. at 25. Petitioners also argued that Moore had
failed to come forward with sufficient evidence to create
triable issues of fact on retaliatory motive and causation. See
id. at 34-38. For its part, the United States argued that it was
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entitled to summary judgment on Moore’s FTCA claim for
malicious prosecution because, inter alia, Moore could not
establish the absence of probable cause, which the D.C.
Circuit had earlier held was an element of the FTCA claim.
See Mem. Supp. United States’ Mot. Summ. J. at 11-17.

The district court denied both motions, finding that
“[t]here are material[] facts in dispute.” Pet. App. 42a.’
Petitioners, but not the United States, appealed, limiting their
argument—because of the interlocutory posture of the
appeal—to the contention that they are entitled to qualified
immunity from suit because Moore’s rights were not
violated. The court of appeals affirmed. It first concluded
that circuit precedent established that a prosecution procured
in retaliation for the exercise of free speech violated the First
Amendment whether or not there was probable cause. Pet.
App. 13a-14a. Explaining the rationale for this precedent,
the court stated that this Court’s decision in Wayte v. United
States, 470 U.S. 598 (1985), made clear that a decision to
prosecute could not be based on the exercise of constitutional
rights. The court also found support for its logic in
Crawford-El v. Britton, 523 U.S. 574 (1998), citing that
decision’s holding that governmental officials acting with
constitutionally improper motives are not entitled to
immunity just because the retaliatory conduct is objectively
reasonable. Pet. App. 19a. “Other constraints identified in
Crawford-El—procedural mechanisms for limiting discovery
and facilitating summary judgment, as well as the

’ The district court’s decision means that the record is sufficient to
permit a reasonable jury to conclude that Petitioners’ actions were taken
to retaliate against Moore for his speech and lobbying activities and that
the prosecution would not have occurred but for that improper motive. In
addition. by rejecting the United States’ motion for summary judgment,
the district court necessarily found the record sufficient to permit a fact-
finder to conclude that there was no probable cause to prosecute Moore.
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opportunity to show the prosecution would have happened
anyway—may screen out baseless motive claims without
precluding recovery in cases where officers pursue
retaliatory charges they would not have undertaken but for
their unconstitutional animus.” /d. (citations omitted).

The court of appeals emphasized that its holding was
“limited,” however, because the existence of probable cause
will usually be sufficient to establish that the prosecution
would have occurred in any event, thereby breaking the
chain of causation. Pet. App. 19a. The instant case, by
contrast, constitutes a “rare circumstance” where there was
both “strong evidence of retaliatory motive” (id. at 20a) that
“comes close to the proverbial smoking gun” (id. at 28a) and
“weak indicators of probable cause” (id. at 20a) coupled with
other considerations (such as complexity and cost) “that,
under normal circumstances, might weigh against
prosecuting a marginal case” (id. at 28a). As a result, the
court was unable to conclude that Moore would have been
prosecuted but for Petitioners’ desire to retaliate against his
speech and lobbying. Id.

Finally, in a portion of its holding not before this Court,
see infra note 7, the court of appeals held that Moore’s First
Amendment right to be free from retaliatory prosecution,
even if backed by probable cause, was clearly established in
the D.C. Circuit at the time of Petitioners” misconduct. Pet.
App. 29a-31a. As a result, Petitioners had fair warning that
their conduct was unconstitutional and accordingly were not
entitled to immunity from suit. Because the court of appeals
denied the qualified-immunity defense on this basis, it did
not reach the question whether, contrary to the conclusion of
the district court (see supra p. 11 & note 3), there had been
probable cause to prosecute Moore. Pet. App. 12a.

SUMMARY OF THE ARGUMENT

This case presents a narrow and straightforward question:
does the First Amendment forbid law enforcement officials
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from procuring an indictment and prosecution that would not
otherwise have been brought for the purpose of retaliating
against an individual’s lobbying and public criticisms of the
government, regardless of whether there is probable cause
for the prosecution? If it does, then Petitioners violated
Moore’s clearly established First Amendment rights, and the
courts below properly rejected Petitioners’ qualified-
immunity defense. Moreover, even if the First Amendment
protects against such conduct only in the absence of probable
cause, Petitioners are still not entitled to qualified immunity
because they did not believe—and no reasonable officer
could have believed—that there was probable cause.

1. It has long been settled that the First Amendment right
to freedom of speech is violated when the government
subjects an individual to adverse action in retaliation for his
public criticisms of, and lobbying against, government
policy, even if the adverse action would have been proper if
taken without retaliatory purpose. As this case comes before
the Court, it must be assumed—as the record evidence
confirms—that Petitioners targeted Moore because of his
speech and that Moore would not have been prosecuted but
for Petitioners’ retaliatory motive. Because this retaliation
was patently unreasonable in light of the well-established
First Amendment prohibition against it, Petitioners are not
entitled to qualified immunity.

2. This conclusion is not altered by the fact that
Petitioners’ retaliation took the form of the procurement of a
criminal prosecution. If the Constitution generally prohibits
the government from acting by reason of an unconstitutional
motive even if it could have taken the same action absent
that illicit intent, as is unquestionably the case, then it makes
no sense to say that the existence of a constitutional violation
depends on the specific nature of the improperly motivated
act. That is why this Court’s precedents make clear that the
decision to bring a prosecution backed by probable cause—
like any other official decision—may not be based on a
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constitutionally prohibited reason like race or the exercise of
free-speech rights. In Crawford-El v. Britton, 523 U.S. 574
(1998), this Court rejected as “unprecedented” the absolutist
proposal to confer qualified immunity for unconstitutionally
motivated conduct that would have been valid absent an
illicit purpose, and it should likewise reject Petitioners’ more
radical assertion that such conduct does not violate the
Constitution.

None of Petitioners’ arguments to the contrary has merit.
Petitioners contend that First Amendment violations should
be treated the same way as racially motivated prosecutions
under the Equal Protection Clause, and that precedents
concerning the latter require, as a “screening mechanism,”
“some objective showing” equivalent to the absence of
probable cause. That is incorrect. This Court’s Equal
Protection precedents establish that a racially discriminatory
prosecution violates the Constitution even if the prosecution
is supported by probable cause. Those precedents similarly
show that what Petitioners characterize as an objective
screening mechanism is nothing more than the well-settled
requirement, applicable in both the Equal Protection and
First Amendment contexts, that, for there to be a
constitutional violation, the constitutionally prohibited
animus, rather than some other factor such as neutral
application of the law, must be the reason for the
prosecution. Any contrary conclusion would represent a
radical departure from settled law. Particularly in light of the
ease with which law enforcement officers can uncover
probable cause in the conduct of virtually everyone,
Petitioners’ rule would give government officials a license to
discriminate and retaliate against individuals based on their
protected political speech and their race.

Nor, contrary to Petitioners’ contention, should the First
Amendment right to be free from a retaliatory prosecution be
defined by reference to the common-law tort of malicious
prosecution. While the common law is sometimes used to




15

interpret terms of art used in the Constitution, and in some
circumstances may also be relevant to the scope of remedies
available under Bivens and 42 U.S.C. § 1983, the contours of
specifically enumerated constitutional rights do not depend
upon the technical niceties of torts recognized at common
law. It is therefore completely at odds with this Court’s
settled approach to constitutional interpretation to search for
a common-law tort analogy to the particular method used to
deprive an individual of his constitutional rights and to then
use the definition of that common-law tort to contract the
scope of the constitutional right itself. The tort of malicious
prosecution has nothing to do with—and therefore can shed
no light on the meaning of—the right to freedom of speech.

Finally, Petitioners put forth a series of policy arguments
relating to the relative competency of the judicial and
executive branches and the need for a substantive rule of
constitutional law that will avoid undermining prosecutorial
effectiveness and chilling law enforcement. None of these
policy considerations warrants reversal here because
numerous adequate safeguards already exist to weed out
non-meritorious claims and protect law enforcement officials
from frivolous claims. Indeed, the Court in Crawford-El
squarely held that similar policy concerns do not justify even
a narrower procedural ‘“‘screening mechanism” in a context
where the potential litigation burdens on public officials are
far greater than those present here.

3. There is also no merit to Petitioners’ alternative
rationale, offered only in passing, that the decision below
should be reversed because the absence of probable cause is
an element of the claim for damages authorized by Bivens.
As Petitioners concede, this argument—which was not raised
below and is outside the scope of the Petition for
Certiorari—has nothing to do with their qualified-immunity
defense or the scope of the First Amendment right at issue,
but rather is a separate and distinct argument about the
availability of a damages remedy for the violation of that
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right. Because this is an interlocutory appeal under the
“collateral order” doctrine, the Court lacks pendent appellate
jurisdiction to address that separate argument.

In any event, the absence of probable cause is not an
element of Moore’s Bivens claim for violation of the First
Amendment. Petitioners’ argument rests on the mistaken
assertion that this claim must slavishly incorporate the
elements of the common-law tort of malicious prosecution.
To the contrary, while the common law may sometimes
provide guidance for shaping the remedy available under
Bivens and § 1983, this is so only where the interests
protected by a particular branch of the common law of torts
parallel closely the interests protected by the constitutional
right at issue. Because the interests protected by the First
Amendment—ifreedom from punishment meted out because
of one’s speech—are fundamentally different than those
protected by the common-law tort of malicious
prosecution—protection from wunjustifiable prosecutions—
there is simply no warrant for relying on the malicious
prosecution tort to shape the contour of the constitutional tort
remedy for the First Amendment violation at issue here.

4. Even if Petitioners were correct that they would be
entitled to qualified immunity if probable cause existed, they
would still not be entitled to immunity here because they did
not believe—and no reasonable officer could have
believed—that there was probable cause to prosecute Moore.
Although this Court should leave this issue, which was not
decided below, for the court of appeals on remand, if it
chooses to reach it, a review of the record shows that the
pieces of disputed and ambiguous “evidence” cobbled
together by Petitioners do not support the inference that
Moore even knew of—Ilet alone violated the law by agreeing
to join—the conspiracy in which he allegedly took part,
especially when that purported evidence is viewed together
with the exculpatory evidence that Petitioners deliberately
concealed from the grand jury.
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ARGUMENT

The court of appeals properly affirmed the denial of
Petitioners’ motion for summary judgement based on the
defense of qualified immunity. The court correctly held that
the First Amendment protects the right to be free from
otherwise valid official acts taken in retaliation for political
speech and lobbying, and that this right extends to freedom
from a retaliatory criminal investigation and procurement of
a prosecution that would not otherwise be brought, whether
or not the prosecution is backed by probable cause. Because
there is no basis in law, logic or policy for creating a “unique
rule” of First Amendment law in the context of retaliatory
investigations and prosecutions, and because, in any event,
there was no probable cause for the charges against Moore,
Petitioners are not entitled to summary judgment.

L PETITIONERS VIOLATED MOORE’S FIRST
AMENDMENT RIGHTS BY RETALIATING
AGAINST HIM FOR HIS PUBLIC CRITICISMS
OF, AND LOBBYING AGAINST, THE US.
POSTAL SERVICE

1. There is no question that Moore’s efforts to change
Postal Service policy through public criticism and political
lobbying, see supra pp. 3-4, fall squarely within the core of
activities protected by the First Amendment. See, e.g.,
Brown v. Hartlage, 456 U.S. 45, 52 (1982). There is also no
question that the evidence in this case presents a chilling
picture of law enforcement agents who went on an
investigative rampage to turn Moore’s public criticisms of
their agency into reasons to indict him. See supra pp. 4-9.
Indeed, as the court of appeals observed, the “evidence of
[Petitioners’] retaliatory motive comes close to the
proverbial smoking gun.” Pet. App. 28a.

It is also settled that the First Amendment does more than
merely disable Congress from directly regulating protected
speech; it also prohibits government officials from subjecting
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a citizen to adverse action in “retaliation for protected
speech.” Crawford-El v. Britton, 523 U.S. 574, 592 (1998).
As the Court has explained, “such retaliation offends the
Constitution [because] it threatens to inhibit exercise of the
protected right.” Id at 588 n.10.* And retaliation for
protected speech violates the Constitution even if the adverse
action would have been legitimate if taken for different
reasons. See Mt Healthy City Sch. Dist. Bd. of Educ. v.
Doyle, 429 U.S. 274, 283-84 (1977) (although teacher was
terminable at will, his rights were violated “if the decision
not to rehire him was made by reason of his exercise of
constitutionally protected First Amendment freedoms™);
Perry v. Sindermann, 408 U.S. 593, 597 (1972) (“even
though a person has no ‘right’ to a valuable governmental
benefit and even though the government may deny him the
benefit for any number of reasons,” the benefit may not be
denied “because of his constitutionally protected speech™).

These principles, moreover, are simply applications in the
First Amendment context of the general rule that any official
act that would be proper if taken without an illicit motive
will violate the Constitution if it is taken with a
constitutionally prohibited motive. See Vill. of Arlington
Heights v. Metro. Hous. Dev. Corp., 429 U.S. 252, 264-65

* See also Rutan v. Republican Party, 497 U.S. 62, 75 n.8 (1990) (“the
First Amendment [protects against] even an act of retaliation as trivial as
failing to hold a birthday party for a public employee . . . when intended
to punish her for exercising her free speech rights” (internal quotation
marks omitted)); Laird v. Tatum, 408 U.S. 1, 11 (1972) (“constitutional
violations may arise from the deterrent, or ‘chilling,” effect of
governmental [efforts] that fall short of a direct prohibition against the
exercise of First Amendment rights™); Pickering v. Bd. of Educ. of Twp.
High Sch. Dist. 205, 391 U.S. 563, 574 (1968); Speiser v. Randall, 357
U.S. 513, 518-19 (1958).
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(1977).° Notably, these principles have been directly applied
to criminal prosecutions. See, e.g., Wayte v. United States,
470 U.S. 598, 608 (1985) (“the decision to prosecute may
not be deliberately based upon an unjustifiable standard such
as race, religion, or other arbitrary classification, including
the exercise of protected statutory and constitutional rights”
(citations and internal quotation marks omitted)); Oyler v.
Boles, 368 U.S. 448, 456 (1962) (same); Whren v. United
States, 517 U.S. 806, 813 (1996) (“We of course agree . . .
that the Constitution prohibits selective enforcement of the
law based on considerations such as race.”).

2. In light of this settled law, no officer could reasonably
have believed it consistent with the First Amendment to
investigate Moore and procure his prosecution in retaliation
for protected political speech, whether or not there was
probable cause for the prosecution. See Duran v. City of
Douglas, 904 F.2d 1372, 1378 (9th Cir. 1990) (“anyone who
takes an oath of office knows—or should know—that™ it is
wrong to retaliate against an individual for exercising his
constitutional rights). As a result, Petitioners are not entitled

% As the court below recognized, an unconstitutionally motivated act is
not invalid if the same act would have been taken had the impermissible
purpose not been considered. Pet. App. 19a-20a; Mt. Healthy, 429 U.S.
at 287; Arlington Heights, 429 U.S. at 270 n.21. Of course, arguing, as
Petitioners do here, “that the same decision would have been justified . . .
is not the same as proving that the same decision would have been
made.” McKennon v. Nashville Banner Publ’g Co., 513 U.S. 352, 360
(1995) (emphasis added, internal quotation marks omitted, ellipsis in
original).

® The lower courts, too, have long recognized that retaliatory
prosecution violates the Constitution “regardless of whether valid
convictions conceivably could be obtained.” Lewellen v. Raff, 843 F.2d
1103, 1109-10 (8th Cir. 1988) (internal quotation marks omitted); see
also Pet. App. 12a-15a; Awabdy v. City of Adelanto, 368 F.3d 1062, 1072
(9th Cir. 2004); Smith v. Meese, 821 F.2d 1484, 1491-92 & n.5 (11th Cir.
1987); Fitzgerald v. Peek, 636 F.2d 943, 945 (5th Cir. 1981).
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to qualified immunity from Moore’s Bivens claim. See
Anderson v. Creighton, 483 U.S. 635, 638 (1987).7

This Court’s decision in Crawford-El makes clear,
moreover, that the doctrine of qualified immunity would not
protect Petitioners even if they could show—contrary to the
record evidence, see infra Part IV—that there was probable
cause to prosecute Moore. Crawford-El involved a claim by
a prisoner that his belongings had been diverted to a family
member in retaliation for protected speech. 523 U.S. at 574.
Notwithstanding the trivial nature of this alleged
“deprivation,” the undeniable problem of frivolous prisoner
litigation and the burden placed on prison officials
responding to accusations of improper motive, the Court
refused to impose any special heightened pleading or proof
standards for motive-based constitutional tort claims. /d. at
592-97. The Court held further that an officer defending
against such claims is not entitled to qualified immunity
simply because the officer’s conduct was “objectively valid,
regardless of improper intent.” /d. at 594 (internal quotation
marks omitted); see also id at 602 (Rehnquist, C.J.,
dissenting) (reasoning that officer should not be entitled to
immunity if plaintiff can show through objective evidence
that alleged lawful reason for officer’s action “is actually a
pretext”). The creation of such screening devices to protect
officers against motive-based claims, the Court concluded,
would improperly impede the vindication of First

7 Appropriately relying on circuit precedent, see Hope v. Pelzer, 536
U.S. 730, 741-46 (2002); United States v. Lanier, 520 U.S. 259, 268-69
(1997), the court of appeals held that, at the time of Petitioners’ conduct,
Moore’s right to be free from a retaliatory prosecution, whether or not
backed by probable cause, was clearly established in the D.C. Circuit,
where the conduct occurred. Pet. App. 29a-31a. Because this Court
limited its grant of certiorari to the first question presented, see 125 S. Ct.
2977 (2005) (Mem.); Pet. at I, the correctness of this aspect of the
decision below is not at issue here.
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Amendment rights through constitutional tort actions.
Crawford-El, 523 U.S. at 594-95. For the same reason, no
special rule of immunity can be justified here. Just as the
objective reasonableness of the defendant’s acts in
Crawford-El did not entitle her to qualified immunity from
the prisoner’s claim that the acts were taken with an
unconstitutional motive, so, too, the alleged objective
reasonableness of Petitioners’ acts here (measured by
whether there was probable cause to prosecute Moore) does
not entitle them to qualified immunity from Moore’s claim
that he was prosecuted in retaliation for his protected speech.

II. THE PROCUREMENT OF A PROSECUTION IN
RETALIATION FOR PROTECTED SPEECH
VIOLATES THE FIRST AMENDMENT EVEN IF
THERE IS PROBABLE CAUSE

Petitioners do not challenge the general rule, discussed
above, that the First Amendment is violated when
government officials take otherwise valid adverse action
against an individual in retaliation for speaking and lobbying
about matters of public concern. Indeed, Petitioners appear
to concede, as they must, that they would have violated the
First Amendment if they had, for the same retaliatory
reasons that motivated their procurement of Moore’s
indictment, directly barred Moore from competing for Postal
Service business (which, as noted above, see supra pp. 4, 9,
was a principal objective of their retaliation), ¢f Bd. of
County Comm’rs v. Umbehr, 518 U.S. 668, 678-79 (1996),
or even if they had simply misdirected his mail, cf.
Crawford-El, 523 U.S. at 578. Yet, according to Petitioners,
because their retaliation constituted the more egregious act
of procuring a criminal prosecution, there was no First
Amendment violation at all if probable cause existed. As
Petitioners concede, their argument boils down to a plea for a
“unique rule [of First Amendment law] in the prosecutorial
context.” Pet. Br. at 31 (first emphasis added).
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As an initial matter, Petitioners completely fail to
reconcile their proposed rule with this Court’s refusal in
Crawford-El to immunize motive-based First Amendment
violations merely because the challenged action would have
been objectively valid if taken without improper intent. See
supra pp. 20-21. Petitioners contend that Crawford-El is
inapposite because it rejects a procedural rule of qualified
immunity to protect officials from motive-based
constitutional claims, while here Petitioners seek to shield
officials from such claims by modifying the substance of the
First Amendment to authorize speech-based retaliation in the
prosecutorial context. See Pet. Br. at 34 n.9; Cert. Reply at
2-3. This argument is premised on the strange notion that
concerns about litigation burdens on government officials
somehow justifies judicial alteration of the substantive scope
of the First Amendment even though the Court has held that
those very same concerns do not justify altering judge-made
standards of qualified immunity that are based, in part, on
common-law principles. In fact, it should go without saying
that justifications that are insufficient to alter the elements of
a judge-made qualified-immunity defense cannot possibly
suffice to alter the commands of the Constitution.*

Petitioners’ argument is also conceptually incoherent.
Because the Constitution prohibits the government from
acting with an unconstitutional motive even if it could have
done the same thing absent that illicit intent, it makes no
sense to say that the existence of a constitutional violation

¥ Petitioners nevertheless expressly disclaim any argument that the
Court should revisit Crawford-El or create an exception, in the
prosecution context, to its holding. See Pet. Br. at 34 n.9; Cert. Pet.
Reply at 2-3. As a result, such arguments may not be invoked as a basis
for reversing the decision below. See Hagen v. Utah, 510 U.S. 399, 410
(1994) (“we see no reason to consider an argument that petitioner not
only failed to raise, but also expressly refused to rely upon in seeking a
writ of certiorari”).
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depends on the specific nature of the improperly motivated
act. Unsurprisingly, Petitioners fail to cite any case even
suggesting that an unconstitutional-motive claim should be
analyzed in this novel manner. Cf Umbehr, 518 U.S. at 678
(“if [a state entity] had exercised sovereign power against [an
individual] as a citizen in response to his political speech, it
would be required to demonstrate that its action was
narrowly tailored to serve a compelling governmental
interest”). Moreover, Petitioners completely miss the mark
in arguing (Pet. Br. at 33-34) that precedents such as M.
Healthy  prohibiting improperly motivated public-
employment decisions do not provide appropriate guidance
in the context of retaliatory investigations and prosecutions.
To the extent there is a relevant distinction, it cuts against
Petitioners, because, with respect to the authority to restrict
speech, “the government as employer . . . has far broader
powers than does the government as sovereign.” Waters v.
Churchill, 511 U.S. 661, 671 (1994) (plurality op.); see also
Umbehr, 518 U.S. at 676-78.

Moreover, by focusing on the special considerations
purportedly applicable to a prosecutor’s decision to bring a
case, Petitioners ignore the fact that the misconduct at issue
in this case primarily involves the investigatory activities of
law enforcement officers whose improper acts preceded (and
perverted) the decision to prosecute. In all events, even with
respect to decisionmaking by prosecutors, Petitioners’
proposed “unique rule” is directly foreclosed by precedents
of this Court. These teachings make clear that, like any other
exercise of official discretion, the decision to prosecute is
“subject to constitutional constraints,” United States v.
Batchelder, 442 U.S. 114, 125 (1979), and “may not be
deliberately based upon an unjustifiable standard such as
race, religion, or other arbitrary classification, including the
exercise of protected statutory and constitutional rights,”
Wayte, 470 U.S. at 608 (citations and internal quotation
marks omitted); see also supra pp. 18-19.
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Petitioners nonetheless offer three reasons for denying
constitutional protection to an officer’s improperly motivated
investigation and procurement of a criminal prosecution for
which there is claimed to be probable cause: (1) an alleged
need to reconcile the Court’s First Amendment jurisprudence
with its Equal Protection jurisprudence (Pet. Br. at 21-24);
(2) the fact that the absence of probable cause is an element
of the common-law tort of malicious prosecution (id. at 24-
30); and (3) the purported need to protect the exercise of
prosecutorial discretion from judicial review (id. at 19-21,
30-34). All of these reasons lack merit.

1. The fundamental premise of Petitioners’ argument is
that the First Amendment standards governing prosecutions
procured because of a citizen’s speech should be the same as
the Equal Protection standards governing prosecutions
brought because of a citizen’s race. Pet. Br. at 21-24. As
Petitioners aptly state, “[t]here is no basis for treating these
similar types of constitutional challenges to prosecution so
differently.” Pet. Br. at 23. Petitioners then make the
astonishing contention that, in the context of racial
discrimination under the Equal Protection Clause, a minority
“claimant cannot establish selective prosecution merely by
showing that his race was the but-for cause of the
prosecution,” but rather, under United States v. Armstrong,
517 U.S. 456 (1996), must make some “objective” showing
in addition to the fact that he has been singled out for
adverse action solely because of his race. Pet. Br. at 15.
Building on the “premise” that prosecutions brought for no
reason other than racial animus do not constitute Equal
Protection violations, Petitioners then argue that prosecutions
procured for no reason other than punishing constitutionally
protected speech do not violate the First Amendment, unless
the claimant can also “objectively” show the absence of
probable cause.

It is quite clear, however, that a racially motivated
criminal prosecution does violate the Equal Protection
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Clause even if the prosecution is supported by probable
cause. As far back as Yick Wo v. Hopkins, for example, this
Court found a substantive violation of the Equal Protection
Clause based on racially motivated prosecutions of
individuals who had indisputably violated a facially neutral
and reasonable law prohibiting laundries from operating in
dangerous wooden buildings without a license. 118 U.S.
356, 373-74 (1886). Similarly, Armstrong expressly relied
on Yick Wo and discussed the requirements of an Equal
Protection Claim in a context where it was undisputed (and
indisputable) that there was probable cause for the drug
prosecutions at issue. See 517 U.S. at 458-59. Thus, it is the
adoption of Petitioners’ “unique rule” which would destroy
the current symmetry between the First Amendment and the
Equal Protection Clause in the prosecutorial context.

In contrast, the decision below creates no disconnect
between the standards governing racially discriminatory
prosecutions and those governing speech-based retaliatory
prosecutions because, contrary to Petitioners’ mind-boggling
proposition, a deliberate policy of prosecuting citizens of
only one race for certain crimes would violate the Equal
Protection Clause. Petition