




























































clause in the contracts that are at issue hardly supports Plaintiff's argument. On the contrary,

it proves OG&E's point that the VCC governs.

Plaintiff next makes a series of three arguments, none of which support its position.

First, Plaintiff contends that OG&E never raised VCC § 2-719 below.28 PI. Brief at 31. This

is nothing more than an attempt to cover up its own failure of proof and shift the summary

judgmentburden to OG&E. To be entitled to summary adjudication, Plaintiffhad the burden

to prove as a matter of law that the fourth paragraph of § 3.1 met the legal requirements of an

exclusive remedy for Plaintiff's failure to deliver gas. See In re Estate of MacFarline, 2000

OK 87, ~ 4, 14 P.3d 551, 555; Spirgis v.Circle K Stores, Inc., 743 P.2d 682 (Okla. Ct. App.

1987). Plaintiff failed to present any evidence that § 3.1 is an exclusive remedy.

Moreover, as OG&E argued below, the fourth paragraph of § 3.1 is not a remedy

(exclusive or otherwise) for Plaintiff's failure to perform its supply obligations. See R. 116.

On the contrary, it imposes an affirmative burden on Plaintiff to "maintain a daily

deliverability equal to 125% of the [DCQ]," and only provides for a reduction based on the

physicalcapability ofthe well to deliver gas. R. 58, Tab 1, pp. 3-5, § 3.1. Thus, it defines

Plaintiff's obligations, not the remedy for a violation of those obligations.

Second, Plaintiff argues that its obligation to deliver gas is not unconditional or

absolute. See PI. Brief at 31-32. By making this argument, however, Plaintiff concedes the

relevance of determining whether Plaintiff's "failure to make gas available" was a violation

of the contract. Plaintiff itself recognizes that its discretion is limited to preventing "damage

[to] the wells or decreas[ing] the ultimate amount of gas... recovered." Id.; see R. 58, Tab

28 12A O.S. § 2-7l9(1)(b) states that a contractual remedy is optional unless it is expressly agreed to
be exclusive.
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1, p. 2, § 2.2. Plaintiff did not have unfettered discretion to deliver as little as it chose

without consequence.

As shown above, there is a vast difference between delivering gas in compliance with

the contractual delivery obligations and violating those obligations. Yet Plaintiff never

proved, or even contended, that its failure to supply gas was always (or ever) the result of

legitimately exercising its right to control the rate of production "as may be prudent and

proper for the ultimate recovery of gas." PI. Brief at 31. Rather, it took the position that as a

matter of "pure contract construction," "for periods when no gas is made available, OG&E

has no liability. Period. End of story." R.204,pp. 1-2. Under Plaintiffs theory and the

court's ruling, regardless of the reason Plaintiff did not make gas available, the "sole

consequence" is that "the contract quantityis reduced to 8/10 of zero, which is zero.,,29 R.

204, p. 3. This is wrong. The reason Plaintiff fails to make gas available, and whether itis a

breach. of its contractual obligations, is critical. The jury should have been allowed to

consider evidence on this issue.

Third, Plaintiff states that the availability of gas (i.e. the amount of gas Plaintiff

makes available)is the measure ofOG&E's contract quantity obligation (i.e. it determines the

DCQ). PI. Brief at 32. The issue, however, is not OG&E's contract quantity obligation, i.e.,

what OG&E is required to take or pay for. The issue is Plaintiffs obligation to deliver gas

and the consequence of Plaintiffs failure to deliver gas for reasons unrelated to the physical

ability of the well to deliver gas. OG&E's contract quantity entitlement and Plaintiffs

delivery obligation are both 25% higher than OG&E's obligation to take or pay for gas.

29 Under Plaintiffs argument, and the court's summary adjudication, Plaintiff could arbitrarily refuse to
deliver a single mcf of gas for the entire duration of the contract and, while OG&E would not owe Plaintiff
anything, neither would OG&E have any remedy.
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Plaintiff also contends that its "obligation of good faith would prevent [it] from

manufacturing a deficiency." PI. Brief at 32 n.74. But as OG&E showed in its Brief in

Chief, Plaintiff did exactly that. By failing to deliver gas at the rate it was obligated to

deliver, Plaintiff magnified some deficiencies and created others that would not otherwise

have existed. See·OG&E Brief at 26 n.25. Plaintiffs own damage model illustrates that,

time after time, Plaintiff failed to deliver gas at the full deliverability rate (125% of the DCQ)

on days OG&E requested gas and yet, during tlte same periods, it charged OG&E at the full

deliverability rate when OG&E did not request gas. 30 18 Tr. 24~25, 131-36. Both of these

acts are in patent violation of the contracts and both artificially increased OG&E's

deficiencies.R. 58, Tab 1, §§ 2.2, 3.1, ~ 4, § 3.1 a, b. Whether or not OG&E takes gas, it is

only to be charged based on the lesser of the deliverability or the amount actually made

availab1e.R. 58 Tab 1, p.4, § 3.1 a, b.

VI.· THE COURT ERRED IN ALLOWING PLAINTIFF TO USE THE
SOUTHMAYD RESERVE ESTIMATE AS THE INITIAL RESERVE
ESTIMATE FOR THE THIEL WELL.

The fundamental rule in determining contract damages is to put "the aggrieved party

... in as good a position as if the other party had fully performed" -- and not better. 12A O.S.

§ 1-106. Plaintiff does not, and cannot, contend that the summary adjudication on the Thiel

well, and the jury instruction that admittedly followed from it, remotely achieved that result.

30 For example, on the Hatcher well during September 1990, OG&E requested gas 23 days and
Plaintiffdelivered zero gas. Px. 55, CoL 5, 15. Yet on the remaining 7 days in the month when OG&E did not
request gas, Plaintiff charged OG&E at the full deliverability rate. Px. 55, Col. 17. If the well was indeed
capable of producing gas at the deliverability rate, then Plaintiff was in breach of its obligations during the 23
days OG&E requested gas. If the well was not capable of producing at the tested deliverability rate, then
Plaintiff's damage model overcharged OG&E for the 7 days OG&E did not request gas, as it charged for more
gas than Plaintiff made available and, indeed, more than the well was physically capable of producing.
Significantly, Plaintiff admitted that on days OG&Edid not request gas, Plaintiff always charged OG&E based
on the deliverability test without even considering the amount of gas Plaintiff made available. 18 Tr. 24-25,
131-36. This is a clear violation of the contract which prohibits Plaintiff from charging for more gas than
Plaintiff makes available, whether OG&E takes or incurs a deficiency. R. 58, Tab 1, p. 4, § 3.1 a, b.
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·A. THE "INITIAL RESERVE ESTIMATE" UNDER THE CONTRACT Is NOT SIMPLY

THE ESTIMATE THAT Is "FIRST AGREED UPON."

Contrary to Plaintiffs argument, the court did not submit "to the jury disputed issues

of material fact" including "what data could the reserve estimator use in preparing the initial

reserve estimate." PI. Brief at 34. Rather, as the earlier erroneous summary adjudication

dictated, the jury was allowed to consider only a single fact question: which estimate,

OG&E's or Southmayd's, was agreed upon first. See R. 170, Ins. 33 (stating: "the 'initial

reserve estimate' must be arrived at by agreement.... In deciding the reserve estimate the

parties first agreed to, you may consider. ..."). If the jury found there was no agreement to

OG&E's 1.5 bcf estimate, it was forced to find that the 1993 Southmayd estimate was the

initial reserve estimate regardless of whether it otherwise complied with the contractual

requirements for an initial reserve estimate.

This was error. Even if one rejects OG&E's position that its 1.5 bcf estimate was the

,initial reserve estimate, it does not follow that the Southmayd estimate must bethe "initial

reserve estimate.,,31 Further, whether an estimate was the "first agreed upon" is not

dispositive of the issue. The contract requires that the initial reserve estimate "shall be made

prior to initial delivery, or as soon thereafter as may be feasible," and further requires the

estimate to be based on "available facts." R. 58, Tab 7, p. 3, § 3.1. To put Plaintiff in the

same position as if the contract had been performed, damages must be based on a reserve

estimate calculated from facts available in 1986 or 1987 when tij.e contract contemplated the

initial reserve estimate would be made. Yet the summary adjudication and corresponding

31 If OG&E's estimate was not the initial reserve estimate because it was never agreed upon, then
Plaintiff simply failed to prove any initial reserve estimate. Under the contract, if the parties cannot agree upon
an initial reserve estimate within 60 days after initial production, the issue is to be submitted to a third party for
determination. But Plaintiff never asked for a third party reserve estimate based on facts available at the time
the contract contemplated an initial reserve estimate would be made. Moreover, it is undisputed that the
Southmayd estimate is not based on such facts.
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jury instruction did not even allow consideration of whether these contractual requirements

might preclude the Southmayd estimate from being the initial reserve estimate.32

Instead, the court's ruling allowed damages to be based on a reserve estimate

calculated from data that did not exist until years after the time the contract contemplated the

initial reserve estimate would be made. As a result, damages on the Thiel well were based on

a reserve estimate several times larger than any reserve estimate that could have been made

at the time contemplated by the contract -- an estimate three times OG&E's 1986 reserve

estimate and nearly twice Plaintiffs own 1987 reserve estimate. R. 205, p. 4, Ex. 2. Thus,

far from placing Plaintiff in the same position as if the contract had been performed, the

court's ruling resulted in Plaintiff receiving several times that amount.33

Li support of its position, Plaintiff makes the specious argument that "OG&E's

experts acknowledged that it is a recognized engineering principle to use the most· recent

available information." PI. Brief at 34. This is true if one is trying to make a current

estimate of reserves. But one cannot use "the most recent available information" if one is

trying to determine what the reserve estimate would have been had it been made 7 years

earlier as the contract contemplated. Equally obvious, in determining OG&E's liability, it is

necessary to establish what OG&E's take-or-pay obligation would have been starting in 1987

had an initial reserve estimate been made in 1986 or 1987 as the contract contemplated.

Thus, it is necessary to use data available at that time. This, of course, is exactly what the

32 Plaintiff's own experts conceded that the appropriate time frame for the initial reserve estimate to be
performed was within three months from the time of initial delivery. R. 205, Ex. 1, p. 359. Thus, had the
contract been performed, the initial reserve estimate would have been based on facts available within 3 months
from initial delivery.

33 Plaintiff's footnote regarding various other estimates that were made (PI. Brief at 34 n.77) is
irrelevant to the dispositive issue before this Court. That issue is whether the court erred in making a summary
adjudication limiting the fact issue to be determined to which estimate was the fIrst one agreed upon, and so
instructing the jury. The point is that the summary adjudication was wrong; "agreement" was not the only fact
issue and thejury should have been allowed to consider all the relevant facts.
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contract contemplates when it (1) requires the initial reserve estimate to be made as soon as

feasible, (2) requires the use of available facts and (3) restricts application of subsequent

reserve estimates to the first day of the contract year to which they apply. See R. 58, Tab 7,

p.3,§3.1.

B. THE COURT ERRED IN NOT FINDING A FACT ISSUE As To ESTOPPEL.

Plaintiff cites numerous "undisputed facts" attempting to disprove estoppel. See PI.

Brief at 35-36. But even ifPlaintiffs facts were accepted as true, there still remains a factual

dispute as to whether Plaintiffs actions may give rise to estoppel. See Oliver v. Farmers Ins.

Group of Companies, 941 P.2d 985, 987 (Okla. 1997) (holding that summary judgment is

only properwhen there are no material facts indispute).

The record before the court on summary judgment showed that:

• Plaintiff, as a party to the Thiel contract; knew it called for a take-or-pay obligation
based on reserves. R. 205, p. 3, Ex. 1.

• Plaintiff never informed OG&E that it had not received OG&E's reserve estimate, and
never tendered its own reserve estimate to OG&E. R. 205, p. 3, Ex. 1.

• All the data Plaintiff needed to perform a reserve estimate for the Thiel well around
the time of initial production from the well was readily available as it was the one
who supplied the data that enabled OG&E to make its 1.5 bcf estimate in 1986. R.
205, p. 2, Ex. 1.

• Plaintiff, in fact, had set its own internal reserve estimate for the Thiel well at 2.5. bcf
effective January, 1987. R. 205, p. 4, Ex. 2.

• Plaintiff was aware of how much gas OG&E was taking from the Thiel well and
therefore could have determined whether OG&E's "takes" were commensurate with
Plaintiffs own reserve estimate. See R. 58, Tab 7, p. 3, § 3.1.

• Plaintiff never billed OG&E a deficiency for any ofthe first four years. R. 72, Tab 7;
9 Tr. 13 (2/1/01).

• Plaintiff repeatedly wrote to royalty owners stating that OG&E was taking all the gas
it was obligated to take on this well. R. 72, Tabs 8-10.

• Plaintiff also knew it had the right to ask for a reserve determination annually under
the Thiel contract and yet did not ask for one from 1987 to 1990. R. 205, p. 3, Ex. 1.
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• Plaintiff, a sophisticated party well-versed in· the gas industry, did not broach the
issue of reserves with OG&E until March of 1991, four years after the first
production of gas from the well. R. 205, p. 5; R. 68, pp. 8-16,31-36.

At a minimum, the jury should have been allowed to resolve the estoppel issue.

VII. ADMISSION OF THE KINNEAR HEARSAY WAS REVERSIBLE ERROR

A. THE KINNEAR HEARSAY Is NOT "MERELY CUMULATIVE."

Plaintiff begins by arguing that the repeated admission of Kinnear's alleged hearsay

statements to Plaintiffs employees Moore and Smith was not harmful because "of the six

OG&E bullet points of prejudice, the four substantive points were supported by [other

evidence]." PI. Brief at 37. This argument fails for several reasons.

First, this concedes that two of the six categories of testimony are not supported by

any other evidence. These two categories include the repeated assertions that OG&E and

Enogex destroyed documents that would be harmful to OG&E in litigation and instructed

witnesses to lie under oath. See OG&E Brief at 36. The jury heard this inadmissible

evidence at least three separate times and again in closing. 14 Tr. 144-48 (Moore); 18 Tr. 8-

16 (Smith); 16 Tr. 91-99 (Kinnear, Smith's notes); 27 Tr. 13 (closing). There is no way the

jury could rationally and fairly evaluate the other evidence when they were told -- falsely --

that OG&E instructed its witnesses to lie under oath and destroyed harmful documents.34

Second, contrary to Plaintiffs argument, the other categories of inadmissible hearsay

testimony allegedly from Kinnear are not supported by other evidence.

34 See Hale v. Firestone Tire & Rubber Co., 756 F.2d 1322, 1334 (8th Cir. 1985) (reversing where the
improperly admitted evidence did not relate directly to the product at issue and was used to lend credibility to
the suggestion that the defendant had suppressed information); Nipper v. Snipes, 7 F.3d 415, 416-18 (4th Cir.
1993) (hearsay regarding failures to disclose information, filing false affidavits and the like was "flagrantly
prejudicial"); Nichols v. American Nat'l Ins. Co., 154 F.3d 875,889-90 (8th Cir. 1998) (discussed below); Ad­
Vantage Tel. Dir. Consultants, Inc. v. GTE Dir. Corp., 37 F.3d 1460 (lith Cir. 1994) (reversing based on
hearsay statements that witness committed forgery and similar conduct); Snyder v. Foote, 822 P.2d 1353, 1357
(Alaska 1991).
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1. Labeling "every document [the Enogex taskforce] worked on" "attorney
client privilege" even when they were no~ solely to avoid producing them in
litigation.

This is simply flat out wrong. The Enogex taskforce documents are in evidence; not

one of them is labeled "attorney client privilege." SeePx. 97-127, 390-443. Neither

transcript reference cited by Plaintiff as "other evidenceH supporting this assertion says

anythingat all about labeling documents attorney client privilege.35

2. "OG&E gave instructions" to "get out of high priced contracts" "in any way
possible."

Plaintiffs transcript citations say nothing about getting out of high priced contracts.

See 21 Tr.. 22, 52. Similarly, not one of the Enogex taskforce documents Plaintiff cites states

that "OG&E gave instructionsHto "get out of' high priced contracts, much less to do so "in

any way possible.H On the contrary, they show that "OG&E gave instructions" that only two

actions were to be taken to reduce the weighted average cost of gas (WACOG). The first

was to test wells for commercial well status and enforce the commercial well clauses if a well

was not in compliance. The second was to try to purchase suppliers' working interests. Px.

124. OG&E unequivocally rejected every other possible action to reduce the WACOG. Id.

The notes from Enogex taskforce members list seven Hoptions to consider in reducing

cost of gas." Px. 120. Enogex later sent a slightly modified version of these options t6

Patrick Ryan, OG&E's Chief Operating Officer, on December 14, 1989. See Px. 121.36

Significantly, with regard to the only option that conflicts with the contracts -- to purchase

35 21 Tr. 48-49 contains a discussion of Plaintiff improperly charging deficienCies on the Thiel
contract; 23 Tr. 14-18 contains a discussion ofOG&E's use ofcoal.

36 The version sent to OG&E listed as options: (1) buyout contracts with unfavorable prices, (2)
purchase the working interest, (3) cease purchases from wells that do not meet the commercial well clause, (4)
consolidate contracts, (5) locate markets with higher prices and assign the contracts to others in those markets,
(6) provide Sellers an opportunity to increase their annual sales of natural gas with a resultant reduction in price,
and (7) purchase gas from wells with favorable prices only. Px. 121.
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only from wells with favorable prices -- the document states: "We do not, however, feel this

is a reasonable option." Id. (Bates D32043l).

Before Ryan responded, OG&E's Steve Holloway reviewed the options listed by the

Enogex taskforce. Again, with regard to the option of "ignoring the purchase obligations and

buying only from wells with favorable prices," Holloway wrote: "This is not an option,

violates several OCC rules including ratable takes." Px. 123 (Bates D320438).

On January 31, 1990, Mr. Ryan responded to the December 14, 1989 memo and

instructed Enogex to take only two actions to reduce the WACOG:

1) Refuse to purchase high priced gas from wells that are not capable of
meeting the commercial well requirements as defined in the contracts....

2) Purchase working interest ownership ofproblem contracts ....

The other incentives which we examined: consolidation of contracts; selling
tooth~rmarkets; increasing annual takes; and purchases only from favorable
price wells are not considered viable options. . .. Px..124.

Ryan went on to state in no uncertain terms that "Purchasing only from wells with favorable

pricing is not an option ...." Id. These were OG&E's "instructions."

3. Instructing meter men to observe when split connected wells were flowing to
another purchaser so OG&E could request gas at times when it knew Plaintiff
could not supply gas.

Notably, Plaintiff cites no evidence that OG&E issued any such instruction.

Moreover, the assertion that Plaintiff could not supply gas to OG&E on days when a split

connected well was flowing to another purchaser is false. Plaintiff could and sometimes did

supply gas on days when a split connected well was flowing to another purchaser. 19 Tr.

197-98. In fact, the contracts contemplated that Plaintiff would be called upon to do so.

They reduce the daily contract quantity (and Plaintiffs corresponding obligation to deliver
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gas) proportionately to the percentage of the working interest dedicated to OG&E.37

4. Altering "downtime codes" on field meter monthly well logs.

There is no question that some of the well logs were corrected -- that fact is shown on

the face of the documents. But that does not cure the error in admitting the Kinnear hearsay.

Smith testified that Kinnear intimated or implied that OG&E altered correct entries on the

logs to make them incorrect in order to reduce OG&E's deficiency. 18 Tr. 10, 88. Plaintiff

cites no other evidence to support that assertion. In fact, the evidence cited by Plaintiff

contradicts it; the only changes were to correct erroneous entries:

Q ... Do you remember ... that I asked you the question ... "And so then it
wasn't uncommon for Enogex to go back and change the down-time codes for
well logs that were five years old." And you answered: "If something was
incorrect on those well logs that would impactthe calculations, yes, we would
correct it." Do you recall that?

A Yes.

20 Tr. 144; see 24 Tr. 133-34 ("We could have gone back and corrected them, yes.").

Indeed, other evidence Plaintiff cites shows that some of the corrections were favorable to

Plaintiff. See 24 Tr. 142-43 ("operator down" code corrected to "force majeure" code).

There is no evidence besides the Kinnear hearsay that OG&E ever altered a correct entry.

B. THE SUPPOSED EXISTENCE OF OTHER EVIDENCE Is NOT A CURE-ALL FOR

IMPROPERLY ADMITTED EVIDENCE.

Even if there were some other admissible evidence duplicating the Kinnear hearsay, it

would not prevent the error from being reversible. Contrary to Plaintiffs argument, neither

Boyd v. Midland Cooperatives, Inc., 364 P.2d 670,672 (Okla. 1961), nor Parish v. Ned, 264

P.2d 762, 765 (Okla. 1953), stands for the proposition that the mere existence of "some

evidence" to support the jury's verdict cures every conceivable error in admitting evidence.

37 R. 58, Tah 1, p. 4, § 3.1, ~ 3 ("In the event Seller owns or has committed to this Contract less than
the full leasehold interest in each producing unit, the daily contract quantity will he reduced proportionately.").
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If that were the law, the rules of evidence would be meaningless as the only inquiry on

appeal would be whether some admissible evidence supported the verdict.

Neither Parish nor Boyd deals with the situation where the character of the

improperly admitted evidence was calculated to prejudice the jury's evaluation of the other

evidence it heard. Those cases merely stand for the proposition that "error in admitting the

[evidence] must be considered hannless, if, under the record before us, such evidence was

merely cumulative. ... ,,38 Parish, 264 P.2d at 765. In Maben v. Lee, 260 P.2d 1064, 1067

(Okla. 1953), this Court observed that this "merely cumulative" rule "is limited by the

principle that such [improperly admitted] evidence must not be of a prejudicial nature." The

Maben Court went on to hold that:

The most general test of prejudice in the admission of evidence is the
probability that the evidence thus erroneously admitted influenced the verdict
by arousing the sympathy or passions of the jury, or resulted in a miscarriage
ofjustice. ... Id.

It then reversed because "we cannot say that the erroneous admission [of the evidence] was

not prejudicial to defendant." Id. Here, Plaintiff cannot say these hearsay statements "were

not prejudicial;" Plaintiff admits that "undoubtedly they were." PI. Brief at 38 n.85.

Similarly, in Benzel v. Pitchford, 245 P.2d 1131, 1133 (Okla. 1952), the standard for

reversible error was whether the improperly admitted evidence was "probably detrimental to

defendant's cause and wrongfully prejudicial to his interest." Under Maben, Benzel and any

number of other cases, the standard for reversal is simply whether the Kinnear hearsay "was

38 Boyd was a car wreck case where the court admitted evidence that a car matching the description of
the car at issue was driving recklessly within a mile or two of the scene of the accident. First, the court held that
the evidence was admissible. Thus, anything Boyd says about improperly admitted evidence is dicta. Second,
the court said that the evidence was not prejudicial in light of other evidence of the car's excessive speed
immediately before and at the scene of the accident. Boyd is nothing like the present case.
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probably detrimental to OG&E's cause.,,39

In determining the prejudicial impact of the Kinnear hearsay, this Court must also

look to how Plaintiff used that improperly admitted evidence. For example, in Nichols v.

American Nat'l Ins. Co., 154 F.3d 875,889-90 (8th Cir. 1998), the court improperly admitted

an expert opinion on Nichols's credibility and evidence that she had an abortion inconsistent

with her religious beliefs. The case turned on "'whose story the jury believed'" and the

plaintiff "relied heavily on the inadmissible evidence to argue in closing that Nichols had

distorted what happened to her and to undermine her credibility." Id. The court reversed

because, given the plaintiffs use of the evidence, it was not possible to "say with certainty

that the jury's decision would have been the same absent this evidence." Id.

This is precisely what happened here. Plaintiff used the inadmissible evidence

heavily in closing to undermine,OG&E's credibility -- even telling the jury that Kinnear was

OG&E's witness when he was not. 27 Tr. 13. Indeed, the Kinnear hearsay -- and the

assertion that it shows all of OG&E's witnesses to be liars -- was the theme of Plaintiffs

closing. 27 Tr. 3-48. Thus, as in Nichols, Plaintiffs "own closing argument at trial

demonstrates that the evidence was intended to influence the jury's determination of

liability" :

Well, let's talk about the credibility of OG&E's witnesses. Ken Kinnear. Do
you remember Mr. Kinnear? Mr. Kinnear, the man who signed that affidavit
and then tried on the witness stand to deny that he had read it. You know, I
signed it; but, gee, I don't know if! read it. I signed it under oath. Yeah.

39 St. Louis-San Francisco Ry. Co. v. Powell, 385 P.2d 465, 470 (Okla. 1963) ("Such conceivable
upsetting of a balance in the evidence of this case by the conscious, or unconscious, consideration of such
incompetent evidence, would almost certainly result in an injustice.... "). Accord Crane v. Crest Tankers, Inc.,
47 F.3d 292,297 (8th Cir. 1995) ("Because we are not convinced the jury's damage award would have been the
same absent the erroneous admission of the exhibit, the error affected a substantial right of the appellant and
must be considered prejudicial.")
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Tried to back out of that. The man who went down and told Mr. Smith and
Mr. Moore, "OG&E hides documents. OG&E stops paying on their take-or­
pay intentionally. OG&E tries to outlast producers. OG&E lies under oath."

That's what Mr. Kinnear said. And we've proven each and every one of those
things in this courtroom. And then when he's on the witness stand, do you
know what he says? I love this. I absolutely love this.

Did you say that, Mr. Kinnear? Well, I don't remember; but if I did say it, it
wasn't true. Now, what is that? If you know that something's not true, how.
come you can't say with 100 degree certainty, heck, no, I didn't say it.

.,. I would say, "Heck, no. I don't remember what I told you, but I can
guarantee you I didn't say that." I wouldn't -- I wouldn't have to say, "I don't
remember, but if I did say it, it wasn't true." That's just flat lying.

27 Tr. 13.

Give me a break. When were those letters created? Gee, 1990. What a
surprise. What a surprise.

Who was at the helm when those letters were created? Ken Kinnear. What a
surprise. The man who was instructed to do whatever he could to get out of
these contracts.

27 Tr. 20; see also 27 Tr. at 5-7, 9, 16 (all referencing Kinnear).

The very fact Plaintiff used the Kinnear hearsay so frequently and effectively, not

only during the trial but in closing, proves the prejudicial effect of this evidence. As the Fifth

Circuit aptly observed:

We understand the temptation for the prosecutor; it is difficult to lay aside so
potent a weapon. But we do not say this to forgive the error. To the contrary.
That the prosecutor succumbed is a testament to the force of the poison he
reached for. He thought it was effective and needed to make his case, or he
would not have made the argument. Such lack of discipline wins battles and
loses wars. It is a losing argument.

United States v. Kang, 934 F.2d 621,627 (5th Cir. 1991). The court went on to point out that

"exploit[ing] testimony concerning out-of-court statements in closing argument only

'aggravated the prejudice,' thereby denying the defendant 'the fair trial to which he was

entitled'." Id. Under the standards established by these cases, this case must be reversed.
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c. THE KINNEAR HEARSAY WAS NOT ADMISSIBLE.

1. The prejudicial effect outweighed any probative value.

Plaintiff concedes that the Kinnear hearsay was in fact prejudicial, but makes the

lame assertion that it was not "unfairly" prejudicial. PI. Brief at 38 n.85. "Unfairness,"

however, is not an issue under the hearsay rule. If is only an issue under 12 O.S. § 2403. In

that regard, Plaintiff never addresses the fact that the prejudicial· effect of this hearsay

outweighs its probative value, nor does plaintiff explain why this evidence is not "unfairly"

prejudicial. Unfairness is established by the fact it appealed to the jury's emotions. 1 Leo H.

Whinery, Oklahoma Evidence at 324 (2000-2001 ed.).40 By that standard, the cases cited .

above establish that this evidence was unfairly prejudicial and far outweighed any probative

value. Plaintiff has never tied that hearsay to any particular well, contract,document or

witness in this case,· and Plaintiff itself admits it had more probative evidence available.

2. The hearsay was not admissible under the residual exception.

Plaintiff also argues that the Kinnear· hearsay was admissible under the residual

exception to the hearsay rule. PI. Brief at 38-39. The first requirement is that the statements

have guarantees of trustworthiness. The key issue is whether the declarant's (Kinnear's) out

of court statements are trustworthy. See 12 O.S. § 2803(24).41 Yet, Plaintiff makes no

40 Plaintiff also never explains what is "fair".about allowing two interested witnesses to give lengthy
hearsay testimony when the declarant himself is available to testify. See 14 Tr. 144-48 (Moore); 18 Tr. 8-16
(Smith). Plaintiff does not explain what is "fair" about testimony that does not even accurately report what the
declarant said, but rather what the interested vvitnesses claim the declarant "implied" or "insinuated." Plaintiff
does not explain what is "fair" about showing and reading the interested witness's self serving hearsay notes to
the jury under the guise of "refreshing recollection" when the notes themselves were never offered as evidence
and when the law is clear that a document being used to "refresh recollection" is not to be shown to the jury.
See 16 Tr. 91-99. Finally, Plaintiff does not explain what is fair about calling Kinnear as a witness just to use
impeachment to circumvent the hearsay rule and prove "Kinnear's a dishonest man." 17 Tr. 38.

41 Wisdom v. State, 918 P.2d 384, 393 (Okla. 1996) ("the relevant circumstances include only those
that surround the making of the statement and that render the declarant particularly worthy of belief'); Huffv.
White Motor Corp., 609 F.2d 286, 293 (7th Cir. 1979) (the reliability of a witness' testimony that a hearsay
statement was made is irrelevant under the residual exception; "guarantees [of trustworthiness] relate solely to
the trustworthiness ofthe hearsay statement itself.").
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argument that Kinnear's statements were trustworthy. Nor could it, given the number oftimes

it crowed about proving that "Kinnear's a dishonest man" who was "just flat lying." 17 Tr.

38; 27 Tr. 13. Instead, Plaintiff makes the irrelevant argument that Moore and Smith's

accounts ofKinnear's out ofcourt statements were "trustworthy" because:

1. "[T]he statements themselves corroborated each other." PI. Brief at 38. In effect,

Plaintiff argues that whereas one witness's hearsay testimony would be inadmissible, two.

witnesses' hearsay is admissible. This "two wrongs make a right" approach has no support in

the law. One cannot cure the improper admission of hearsay by admitting more hearsay. See

Matter of A.S., 790 P.2d 539, 542 (Okla. Ct. App. 1989) (criticizing use of "hearsay

bootstrapping hearsay").

2. "Mr. Kinnear did testify." PI. Brief at 38. But Kinnear testified that the hearsay

statements were false. 16 Tr. 79, 81. Moreover, the fact the declarant is available to testify

cuts against the admission of hearsay under the residual exception. See Stanberry v. State,

637 P.2d 892, 895 (Okla. Cr. 1981). Further, Kinnear's own testimony about what he

supposedly said outside ofcourt is also inadmissible hearsay. See OG&E Brief at 41 n. 40.

3. "[Smith's] notes were consistent with the testimony." PI. Brief at 38. Smith's

notes, however, are themselves inadmissible hearsay and were never offered or admitted as

evidence. They were,improperly projected on a screen and read to the jury, over OG&E's

objection. 16 Tr. 89, 91-99. One cannot cure two pieces of improperly admitted hearsay

with still more inadmissible hearsay.

4. "Kinnear's prior affidavit on a similar issue in an earlier case was introduced...."

That affidavit is more hearsay improperly admitted over OG&E's objection. 16 Tr. 85; 12

O.S. § 2801. More importantly, the affidavit says nothing about the things Plaintiff's
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witnesses and notes said Kinnear said; i.e. nothing about OG&E issuing any instructions,

improperly labeling documents as privileged, instructing meter men to observe split

connected wells and request gas OG&E did not need, altering down time codes or the like.

See Px. 391.

5. "Critical elements of the Kinnear hearsay were corroborated.... " PI. Brief at 38.

In support, Plaintiff does not cite any evidence, but only its "Statement of Facts" which, as

shown, grossly misstates the record. See PI. Brief at 39. The evidence does not in fact

corroborate the Kinnear hearsay. See supra pp. 1-4,. 25-29.

The second requirement for admissibility under the residual exception is that the

statements are offered as evidence· of a material fact. Here, Plaintiff relies on the issue of

whether OG&E bteachedits duty of "good faith." PI. Brief at 39. The duty of good faith,

however, only relates to construction of specific contractual provisions. See OG&E Brief at

44-45. The Kinnear hearsay never mentioned a single contract provision in this case, nor

was it offered to construe any particular contractual duty.

Plaintiff also argues that "[t]he credibility of competing OG&E and Kaiser Francis

documents on many factual issues [stich as competing monthly well logs], was hotly

contested." PI. Brief at 39. But that simply proves the prejudicial impact of this hearsay.

Kinnear's statements never addressed any of the documents (see 14 Tr. 157; 18 Tr. 88-90);

yet Plaintiff used this hearsay to taint them all. This improperly admitted hearsay did in fact

have a devastating impact on the jury's view of the evidence. That is precisely why the

improper admission of this evidence requires reversal.

The third requirement is that the hearsay be more probative on the point than any

other evidence the proponent can procure. Plaintiff itself defeats this requirement when it
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argues that the WACOG documents and other evidence were "far more important." See PI.

Briefat 38.42

D. SMITH'S HEARSAY NOTES WERE NOT ADMITTED, OR ADMISSIBLE, As
EVIDENCE.

Plaintiff argues that Smith's notes were admissible as a "present sense impression."

There are three reasons why this argument fails. PI. Brief at 39. First, Plaintiff made a

deliberate choice not to offer the notes. They were never admitted and, therefore, it was clear

error to show them to the jury.43

Second, at trial, Plaintiff never argued the notes were admissible as a present sense

impression. Therefore that argument is waived. See McKinney, 855 P.2d at 604.

Third, the notes are not admissible as a present sense impression under 12 O.S. §

2803(1). The notes are out ofcourt statements by Smith (hearsay), which purportedly reflect

other out ofcourt statements by Kinnear (more hearsay). Thus, the notes are double hearsay.

For the notes to be admissible, each piece of hearsay must be within an exception to the

hearsay rule.44 12 O.S. § 2805.

42 Plaintiff also argues that Kinnear "could not remember the substance of this conversations with Mr.
Moore and Mr. Smith." PI. Brief at 39. But Plaintiff had no right to elicit testimony from anyone, including
Kinnear, about Kinnear's conversations with Moore and Smith. Those conversations are equally hearsay
coming from Kinnear. See OG&E Brief at 41 nAO. Finally, the inherent folly in relying on the residual
exception is perhaps illustrated by the fact that, effective November 2002, it will be deleted from 12 a.s.
§ 2803.

43 See 16 Tr. 88-91; 17 Tr. 32-33, 38-39. Notably, contrary to the statement in Plaintiffs brief,
Plaintiffs counsel told the court "I'm the notes as substantive evidence. 17 Tr. 38. He further
admitted the distinction between impeachment and substantive evidence: "whether I'm using an out-of-court
statement for substantive evidence versus impeachment are two different things" '" " not substantive purposes,
just for impeachment purposes." Id. at 39.

44 This distinguishes the cases cited by Plaintiff. In each case, the other out of court statements
described in the notes were either admissions of a party opponent (which are not hearsay) or were
independently within some other hearsay exception. See Johnson v. State, 823 So.2d 1 (Ala. Cr. App. 2001)
(admission of a party opponent); United States v. Ferber, 966 F. Supp. 90 (D. Mass 1997) (admission ofa party
opponent); Cargill, Inc. v. Boag Cold Storage Warehouse, Inc., 71 F.3d 545, 555 (6th Cit. 1995) (present sense
impression). United States v. Kehoe, 562 F.2d 65 (1st Cit. 1977), also cited by Plaintiff, did not involve a
double hearsay issue.

-35-



Rule 2803(1) authorizes the admission of: "A statement describing or explaining an

event or condition made while the declarant was perceiving the event or condition, or

immediately thereafter." 12 O.S.§ 2803(1). Thus, even if Rule 2803(1) overcame the first

hearsay problem because Smith's notes constitute his "present sense impression," it does not

overcome the second. Obviously, Kinnear was not describing his "present sense

impressions" when he was talking with Moore and Smith; he was supposedly relating his 10

year old recollection. Thus, the notes are not admissible.

VIII. PLAINTIFF IS NOT ENTITLED TO PREJUDGMENT INTEREST.

Plaintiff incorrectly asserts that the prejudgment interest award was proper under 23

O.S. § 22 because "it [Plaintiff] seeks the recovery of only money." PI. Brief at 40, 40 n.92,

42. Under Plaintiff's logic, § 22 would authorize prejudgment interest in any breach of

contract case where a Plaintiff sought only money damages. Plaintiff is wrong. Section 22

allows prejudgment interest not when a Plaintiff seeks only money damages, but rather when

the underlying contractbeing sued upon is an obligation to pay money only. Thus, 23 O.S. §

22 is clearly not applicable to this case, as Plaintiff admits it sued OG&E "for breach of its

contract obligations under several [take-or-pay] gas purchase contracts." PI. Brief at 40.

Oklahoma courts have repeatedly stated that a take-or-pay contract does not represent

an obligation to pay money only. Roye, 863 P.2d at 1155 ("[T]he gas purchaser's obligation

to pay deficiency payments ... [is] governed by the UCC rather than 23 O.S. § 22 because it

is an integral part of the contract for sale and not a separate obligation 'to pay money only.IIl);

RJB Gas Pipeline Co. v. Colorado Interstate Gas Co., 813 P.2d 14, 24 (Okla. App. 1990)

(take-or-pay contracts "do not constitute an obligation to pay money only.").

The trial court, nevertheless, awarded Plaintiff prejudgment interest based on the

passage in Roye that states "once the period year has elapsed," the take-or-pay contract "is
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treated as one for a single obligation, to wit, payment of the deficiency amount." Roye, 863

P.2d 1157; PI. Brief at 40,40 n.92. This passage, which never references 23 O.S. § 22, says

only that in an alternative performance contract, once the time for performing one alternative

has expired, the contract is reduced to a single alternative. But to say that a take-or-pay

contract, with time, is reduced to a single obligation to pay the deficiency amount is an

entirely different proposition than saying that a take-or-pay contract constitutes only an

obligation to pay the deficiency amount. Roye flatly rejected the latter theory when it held

that the "obligation to make deficiency payments ... is an integral part of the contract for

sale andnof a separate obligation ofthe gas purchaser 'to pay money only.'" Id. at 1155.45

ThisCourt has also made it clear that 23 O.S. § 22 is not applicable because it is a

general statute regarding the measure ofdamages for breach of contract. Instead, 23 O.S. §

6, which provides for prejudgment interest on liquidated damages, is the more specific and

applicable provision. Pierce Couch Hendrickson Baysinger & Green v. Freede, 936 P.2d

906,913-14(Okla. 1997). In Pierce this Court reversed a prejudgment interest award under

§ 22. It held that § 6 was the applicable section but, because damages were unliquidated, the

prejudgment interest award was in error. Id. at 914. The same analysis applies here. See 28

Tr. 64 (8/30/01); OG&E Brief at 46, 46 nA5.46

45 Plaintiff, nevertheless, contends that this passage is not relevant because it is was made in the
context of the Roye court's holding that the Dee measure of damages rather than the deficiency payment was
appropriate for a take-or-pay contract. Plaintiff is incorrect. Section 22 is primarily a damages provision and
only allows for prejudgment interest when the damages are "the amount due by the terms of the obligation [to
pay money]." Thus, the Roye court's holding that § 22 does not provide for the measure of damages in a take­
or-pay case also means that § 22 cannot authorize the award ofprejudgment interest in a take-or-pay case.

46 As the court correctly held, 23 O.S. § 6 does not authorize a prejudgment interest award here
because the damages were not liquidated. Plaintiffdoes not challenge that ruling on appeal.
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RESPONSE TO PLAINTIFF'S CROSS -APPEAL

IX. THE UCC MEASURE OF DAMAGES APPLIES TO CONTRACTS FOR THE
SALE OF OIL AND GAS WHETHER THE ALLEGED BREACH -IS
ANTICIPATORY OR AT THE TIME PERFORMANCE IS DUE.

Plaintiffs first cross point is based on two assertions, both of which are wrong. First,

Plaintiff argues that the contracts -- specifically, the deficiency payment provisions -- provide

the measure of damages. PI. Brief at 43. They do not. This Court and many others have

consistently held that a deficiency clause is neither a remedy provision nor a measure of

damages. These courts have held instead that the measure of damages for failure to either

take gas or pay a deficiency is governed by the UCe.

Second, Plaintiff incorrectly contends that Roye Realty & Developing, Co. v. Arkla,

Inc., 863 P.2d 1150 (Okla. 1993), applies solely to anticipatory repudiation and not to other

breaches. PI. Brief at 44. The controlling UCC provisions applied in Roye, however, apply

to any type ofbreach. The court correctly applied the measure of damages mandated by the

DCC and by the Supreme Court in Roye: the contract price/market price differential.

A. THE CONTRACTS Do NOT SPECIFY THE MEASURE OF DAMAGES.

Plaintiff itself recognizes that the deficiency payment clause is not a measure of

damages:

The deficiency payment obligation is merely a promise from [the Buyer] to
compensate [the Seller] for the [Seller's] promise to take the gas off the public
market and sell the gas produced from the designated wells exclusively to [the
Buyer]. PI. Briefat 24 (quoting Roye, 863 P.2d at 1158).

Thus, as this Court held, the deficiency payment clause cannot supply the measure of

damages:

[T]he deficiency payment clause is neither a remedy for breach of the first
alternative performance [taking and paying for gas] nor a clause which alters
or limits the measure of damages ....
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Moreover, the deficiency payment is not a liquidated damages provISIOn
which sets the amount of damages when [the Buyer] breaches its obligation to
take and pay for gas. .,. Hence, the deficiency payment obligation is not a
provision designed to provide the measure of damages when [the Buyer] fails
to take and pay for gas under the contract. Rather, it is a portion of the overall
obligation....

Roye, 863 P.2d at 1156-57 (emphasis in original, citations omitted).47

This Court in Roye also addressed an argument identical to the one presented by

Plaintiff that the parties may contractually vary the remedies provided by the DCC. The

court held there was no indication that the take-or-pay clause was intended to do so:

As for the effect of 12A O.S. 1981 § 1-102(3), we note that there is no
indication in the take-or-pay provision. of the contract that its terms are
intended to vary the effect ofprovisions of the DCC. Moreover, by selling the
gas on the open market and utilizing the § 2-708(1) measure ofdamages to get
the difference between the market price and the contract price, [the Seller]
will obtain the same price fot: its gas as if [the Buyer] would have fully
performed. Thus, the purpose of § 2-719 will be fulfilled. Roye,863 P.2d at
1157.

The same is true here; the contracts do notspecify the measure ofdamages.48

B. THE MEASURE OF DAMAGES Is GOVERNED By THE Vec.

Plaintiff spends a great deal of time attempting to distinguish Roye on the basis that it

involved a breach by anticipatory repudiation. Notably, however, Plaintiff undercuts its own

position from the outset by arguing that, with regard to the wells OG&E declared non-

47 Accord Universal Resources Corp. v. Panhandle Eastern Pipe Line Co., 813 F.2d 77,80 n.4 (5th Cir.
1987) ("The take-or-pay clause is a promise in the Agreement, not a measure of damages after breach ....");
Sabine Corp. v. ONG Western, Inc., 725 F. Supp. 1157, 1184 (W.D. Okla. 1989) ("the take-or-pay provision .,.
specifies a contractual obligation rather than dictates damages upon breach.") If the deficiency payment clause
were a damages it would be invalid as a penalty.

48 The plaintiffin Roye, citing Prenalta Corp. v. Colorado Interstate Gas Co., 944 F.2d 677 (10th Cir.
1991), also argued that the deficiency payment provided the measure of damages because "the UCC permit[s]
the parties to provide remedies other than those under the UCC in their contracts." The Oklahoma Supreme
Court flatly rejected that argument, and the Prenalta case, not because of any distinction between anticipatory
repudiation and present breach, but because the deficiency payment clause was not a remedy clause. Roye, 863
P.2d at 1156. Notably, the same judge who wrote the Prenalta opinion later recognized that, under Oklahoma
law, Roye governs ordinary breaches as well as cases of anticipatory repudiation. Public Servo CO. V. Hamon
Op. Co., No. 92-C-394-B (N.D. Okla. 1994) ("[T]he court concludes that the measure of damages herein should
follow the Uniform Commercial Code contract price/market price difference damage measure for past breach
ofa 'take or pay'gas contract.") R. 58, Tab. 19. See R. 52; R. 58, Tab 18.
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commercial, "OG&E disavowed the contract and stated its intention to cease taking gas." PI.

Brief at 24-25 n.57. This is a textbook description of "anticipatory repudiation." Moreover,

plaintiffdoes not dispute the fact that, with regard to those wells it not only could -- but did --

resell the gas on the open market. See id.; R. 57, Tabs 47, 53. Even under Plaintiffs own

argument, therefore, these wells fall squarely within Roye.

But, more importantly, the holding in Roye was not based on any theory of damages

unique to anticipatory repudiation. It was based simply on the fact that the UCC governs

take-or-pay contracts:

Because the provisions of the UCCapply to the gas purchase contracts, we
hold that the measure of damages for anticipatory repudiation of both the take
and the pay obligations in atake-or-pay gas purchase contract is the difference
between the market price at the time when the aggrieved party learned of the
repudiation and the unpaid contract price.

Roye, 863 P.2d at 1153-54 (emphasis added). See 12A O.S. § 2-107 ("A contract forthe sale

ofminerals or the like (including oil and gas) ... is a contract for the sale of goods within this

chapter....") Accordingly, the court held "that the correct measure of damages in this

situation is governed by Oklahoma's Uniform Commercial Code (UCC), specifically, 12A

O.S. § 2-708." Roye, 863 P.2d at 1153-54.

While Roye certainly involved anticipatory repudiation, nothing in Roye suggests that

the applicability of the UCC is limited to cases ofbreach by anticipatory repudiation. In fact,

the Court in Roye relied on Golsen v. ONG Western, Inc., 756 P.2d 1209 (Okla. 1988), a

take-or-pay case involving an ordinary breach, support of its ruling.

Making clear that these UCC provisions are equally applicable to ordinary breach

cases, the Supreme Court in both Roye and Golsen observed:

"The policy of the law in this state is reflected in the sales article of the
Uniform Commercial Code. Therein damages for breach of contract are
specified around the general principle of the difference between the contract
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price and market price. In regard to seller's damages see for example 12A
O.S. 1981 §§ 2706 (1) and 2-708(1)...: After resale of the contracted goods
the seller may recover the difference between the resale price and the contract
price together with incidental damages. 12A O.S. 1981 § 2706 (1)."

Roye, 863 P.2d at 1154 (emphasis added) (quoting Golsen, 756 P.2d at 1212). Thus,

contrary to Plaintiffs argument, the UCC remedies applied in Roye and in Golsen clearly are

not limited to cases ofanticipatory repudiation.

The same UCC provisions that govern remedies for breach by anticipatory

repudiation also govern other breaches. Section 2-703 covers both anticipatory and present

breaches: "Where the buyer wrongfully rejects ... goods or fails to make a payment due on

or before delivery or repudiates . ..." (eInphasis added). Inqeed, Official Comment 1 to §2-

103 states: "This section is. an index section which· gathers together in one convenient

location all of the various remedies open to a seller for any breach by the buyer." (emphasis

added.) Thus, the available remedies for anticipatory and present breaches are the same. In

either case, the seller may resell the affected goods under § 2-703. UCC § 2-610, titled

"Anticipatory Repudiation," states that after anticipatory repudiation the aggrieved party may

"resort to any remedyfor breach" and specifically references § 2-703. Section 2-703, in tum,

authorizes the seller to resell the affected goods and provides that the measure of damages is

governed by § 2-706 or § 2-708. See 12A O.S. § 2-703 (d), (e).

Much like the other VCC provisions, the Official Comment to § 2-706 includes

"anticipatory repudiation" within the category "any breach. ,,49 Under § 2-706, the measure of

damages when the seller exercises its right to resell is the difference between the contract

price and the resale price. When the seller does not properly resell, however, § 2-706 states

49 "Under this section the seller may resell the goods after any breach by the buyer. Thus, an
anticipatory repudiation by the buyer gives rise to any of the seller's remedies for breach, and to the right of
resale." 12A O.S. § 2-706 cmt. 1 (emphasis added.)
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that the measure ofdamages is governed by § 2-708: contract price minus market price.50

The only valid distinction between Roye and the present case is not whether the

alleged breach is anticipatory or present, but whether the alleged breach is partial or total.

But that distinction cuts against Plaintiff. Whereas the anticipatory repudiation in Roye

constituted a total breach of contract, here Plaintiff alleges only a partial breach. Thus

Plaintiff argues for a greater measure ofdamages for a lesser breach.

Despite the clear rule that § 2-706 and § 2-708 apply equally to both present and

anticipatory breaches, Plaintiff makes a number of erroneous arguments attempting to justify

a different rule. First, Plaintiff argues that "where the claim is only for failure to make past

deficiency payments ... [Plaintiff] did not have [the] option" to resell the gas. PI. Brief at 45-

6. That is simply false. Sections 2-703 and 2-706 plainly give the seller the right to resell

the goods after any breach by the buyer. Where the breach is a partial breach (as Plaintiff

alleges here), rather than a total breach, that right extends to the portion of the goods affected

rather than to all the goods covered by the contract:

Where the buyer ... fails to make a payment due on or before delivery ... with
respect to apart or the whole, then with respect to any goods directly affected
and, if the breach is of the whole contract (Section 2-612), then also with
respect to the whole undelivered balance, the aggrieved seller may... (d) resell
and recover damages as hereafter provided (Section 2-706 )....

12A O.S.§ 2-703(d). Thus, the right to resell expressly applies to cases of partial breach

where less than all the goods are affected.51 Further, Plaintiff plainly has the right to resell

50 "Failure to [resell in good faith and a connnercially reasonable manner] deprives the seller of the
measure of damages here provided [contract price minus resale price] and relegates him to that provided in
Section 2-708 [contract price minus market price]." 12A O.S. § 2-706 cmt. 2. See Cook Composites, Inc. v.
Westlake Styrene Corp., 15 S.W.3d 124, 131 (Tex. Civ. App. 2000) (applying § 2-708 where seller failed to
properly comply with prerequisites for recovery under § 2-706).

51 See 12A O.S. § 2-703 cmt. 2 (liThe buyer's breach which occasions the use of the remedies under
this section may involve only one lot or delivery of goods, or may involve all of the goods ...."); § 2-706 cmt. 1
(lithe seller may resell after any breach by the buyer") (emphasis added).
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that gas now.52 Thus, even today, if Plaintiff has not already re~sold the gas, it can do so

now and make up the difference between any amount it recovers from OG&E and the

contract price.

The fact that Plaintiff had the right to resell is reinforced by the admitted fact that

these are installment contracts. While the failure to make a deficiency payment owed for one

contract year would not completely relieve Plaintiff of its obligation to deliver gas in

subsequent years, it would relieve Plaintiff of its obligation to subsequently deliver any gas

associated with the unpaid deficiency payment. Indeed, Plaintiff admits that if OG&E fails

to make a deficiency payment within a reasonable time after the end of the contract year, it

loses its right to recoup the gas it failed to take or pay for that year. PI. Brief at 48 ("Without

the deficiency payment, OG&E has no right ofrecoupment."). This follows from the fact

that "the deficiency payment obligation is merely a promise from [the Buyer] to compensate

[the Seller] for the seller's promise to take the gas off the public market and sell the gas ...

exclusively to [the Buyer.]" Roye, 863 P.2d at 1158. Where the buyer breaches that

promise, the seller is relieved of its corresponding promise to exclusively dedicate the gas

associated with that deficiency payment and has the right to resell that volume ofgas.

Plaintiffs arguments regarding the proper measure of damages also run afoul of the

veC's admonishment that the measure of damages is to put "the aggrieved party .. , in as

good a position as if the other party had fully performed." 12A O.S. § 1-106. Had the

contract here been performed by payment of a deficiency, OG&E would have a right of

recoupment which it would have exercised. Thus, Plaintiff would not have both the money

52 Similarly, Plaintiff later argues that § 2-708 presupposes the ability to market the gas to a third party
purchaser and that "absent that ability, § 2-708 is an inadequate measure of damages." But, as shown, Plaintiff
could have sold the volume of gas covered by the unpaid deficiency payment because (1) § 2-703 allows resale
after "any breach" and (2) where a deficiency has not been paid there is no right of recoupment with regard to
that gas. Thus, Plaintiff was not required to hold that gas for later recoupment by OG&E.
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and the gas. Giving Plaintiff the full deficiency amount and allowing it to keep the

recoupment gas it would have been obligated to supply OG&E had a deficiency been paid

gives Plaintiff more than it would have received from full performance.53

Plaintiff next argues that Roye, in citing the Corbin treatise, "acknowledges that the

measure of damages for past breach is contrary to the measure of damages for anticipatory

repudiation." See PI. Brief at 47, 47 n.104. The Court in Roye did no such thing. Rather, it

distinguished alternative performance contracts where, as here, the second alternative

performance involves the payment of money. It held that under such contracts, the

appropriate measure ofdamages is the value ofthe lesser alternative:

[Professor Corbin's] treatise further notes that when the second alternative is
payment of a sum of money, special treatment is required. See 5 A. Corbin,
Corbin on Contracts § 1081, at 461-62 (1964). Professor Corbin concludes
that contrary to the general measure of damages for breach of an alternative
contract, there is no reason for laying down a rule which requires damages for
failure to elect performance between the alternatives to be estimated according
to the sum of money. Id. Rather, the more appropriate measure of damages
should be in accordance with the less valuable of the two alternatives which is
usuallythe market value of the specific alternative. Ibid."

Roye, 863 P.2dat 1157. Neither Roye nor Corbin make a distinction based on repudiation

versus. present breach.54 Rather, they clearly state that where neither alternative is performed,

and the second alternative involves the payment of money, the measure of damages is based

on "the less valuable of the two alternatives."

The case Plaintiff cites Jordan Furniture Co. v. Oklahoma Publishing Co., 47 P.2d 91

(Okla. 1935), provides no support for Plaintiffs position. That case is not a take-of-pay case.

53 See Ryan E. Griffitts, Connnent, Roye Realty & Developing, Inc v. Arkla. Inc.: Two Steps Forward
and Two Steps Back In The Take or Pay Saga, 20 Okla. City U.L. Rev. 219,236-39 (Spring 1995).

54 Plaintiff also relies on Corbin for the proposition that where a party fails to perform one alternative
of an alternative performance contract, the obligation of the promisor becomes single and that damages must be
estimated according to the second alternative. Even assuming that is the "general rule," both Roye and Corbin
clearly state that it does not apply "when the second alternative is payment ofa sum of money." See Roye, 863
P.2dat 1157.
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It did not involve an "alternative performance" contract as Plaintiff claims. It did not even

involve a sale of goods. What's more, it was decided in 1935, 26 years before Oklahoma

adopted the DCC and thus provides no guidance regarding Oklahoma DCC law now.55

X. THE COURT DID NOT ERR IN HOLDING THAT OG&E MUST
WITHHOLD ANY GROSS PRODUCTION OR PETROLEUM EXCISE
TAXES FROM THE GROSS AMOUNT OF THE VERDICT AND PAY THEM
DIRECTLY TO THE OKLAHOMA TAX COMMISSION.

A. PLAINTIFF'S REQUEST THAT OG&E BE REQUIRED To PAY TAXES IN
ADDITION To THE AMOUNT OF THE VERDICT WAS UNTIMELY AND
IMPROPER UNDER RULE 13.

Before trial, OG&E moved for summary judgment arguing that under Oklahoma law

it was required to withhold from the jury's verdict any amount owed as taxes; pay that

amount directly to the Oklahoma Tax Commission ("OTC"); and then pay Plaintiff the

amount of the jury's verdict minus the taxes paidto OTe. R. 51, pp. 1-2. Rather than file a

substantive response, Plaintiff asked the court to hold the tax issue in abeyance until after the

jury had determined the precise amount of damages. R. 60, pp. 1-2.

The court granted Plaintiffs request. R. 99. After trial, Plaintiff, without leave of

court, filed a post-verdict "submission" on the tax issue, which injected into the record an

entirely new contract interpretation issue that it never raised before trial. R. 174. For the

first time, Plaintiff argued that OG&E was responsible for paying the gross production and

petroleum excise taxes in addition to the amount awarded by the jury because they were

"additional or increased" taxes as contemplated by the contracts. R. 174.

55 Jordan involved a contract which provided that the more advertising space purchased, the lower the
price would be per column inch. The defendant purchased a small amount of space and, as a result, was
charged a high price per inch. The sole issue on appeal was whether the higher price per inch for a smaller
quantity of advertising constituted a liquidated damages clause that was void as a penalty. The court held that it
did not. Thus, Jordan merely stands for the unremarkable proposition that a contract involving a quantity
discount is not invalid with regard to the higher price charged for smaller quantities.
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In response, OG&E argued that Plaintiff's "submission" seeking additional

affirmative relief and requiring an adjudication on the interpretation of disputed provisions of

the contract governing additional or increased taxes, violated the court's scheduling order and

Okla. Dist. Ct. R. 13(a). R. 178, 189. Without specifying its reasons, the court granted

OG&E's motion for summary judgment and ordered OG&E to deduct the amount of any

taxes owed from the amount of the jury's verdict; pay that amount to OTC; and pay the net

amount of the verdictto Plaintiff. R. 191.

On appeal "if the court's judgments are correct on any theory they will be affirmed...."

Mitchell v. Lindly, 351 P.2d 1063, 1066 (Okla. 1960). The trial judge's ruling can, therefore,

be affirmed on the sole basis that Plaintiff's post-verdict submission was untimely and

improper under Rule 13. The court could have found th,atOG&Ewascorrect as a matter of

law. Alternatively, it could have found that there were disputed material fact issues that

Plaintiff was required, but failed, to submit to the jury for resolution and that Plaintiff

deprived the court of its ability to submit that factual issue to the jury.56 See Pollock Stores

Co. v. Draper, 215 P.2d 843, 845 (Okla. 1950). In any case, the result would be that Plaintiff

is not entitled to recover these taxes.

B. OG&E Is STATUTORILY AUTHORIZED To DEDUCT GROSS PRODUCTION

AND PETROLEUM EXCISE TAXES IN OKLAHOMA.

Under Oklahoma's Gross Production Tax Code, a tax is to be levied on the "gross

value of the production of gas." 68 O.S. § 1001(B)(4). The tax code also imposes a

petroleum excise tax on the "gross value" of gas "in the same manner as is provided by law

56 For example, even if Plaintiff were correct on its interpretation of the contract (which it is not), the
contract provides for defenses if payment of the taxes would render the contract uneconomic. These defenses
obviously raise factual issues but, since Plaintiff failed to seek this relief until after trial, it was impossible to
submit them to the jury.

-46-



for the collection of gross production tax ...." Id. at § 1102(A).57 With regard to who shall

remit the taxes owing, the Gross Production Tax Code provides:

[T]he gross production tax shall be paid by the purchaser of such products,
and such purchaser shall, and is hereby authorized to deduct in making
settlements with the producer and/or royalty owner, the amount of tax so paid.

Id. at § 1109(d). Thus, as the purchaser, OG&E is required to remit the taxes to the OTe and

is authorized to deduct the taxes from any amount owed to Plaintiff. In practice, OG&E

always deducted these taxes from the amounts paid to Plaintiff and paid the OTC directly. R.

189, Ex. C. The result should be no different with regard to. the .amount awarded by the jury.

C. THE LANGUAGE OF THE CONTRACT HAS NoApPLICATION HERE.

Despite the factthat § l109(d) authorizes OG&E to deduct any taxes owed~ Plaintiff

argues that ~ 9.3 of the contracts alters that result.58 Paragraph 9.3 requires Buyer to pay

Seller for certain taxes and contains several conditions precedent. Notably, Plaintiff

presented no evidence that these conditions precedent have been met.

First, ~ 9.3 requires that the tax be paid or caused to be paid by Seller and provides a

reimbursement mechanism for the Seller. Plaintiff did not prove it has "paid or caused to be

paid" any taxes or that there is anything to "reimburse."

Second, ~ 9.3 only applies to an additional or increased tax levied on "gas delivered"

under the contracts. R. 47, Ex. 1B, ~ 9.3. This is a take-or-pay case in which Plaintiff sued

OG&E for failing to pay for gas not taken (i.e., not delivered). See Roye, 863 P.2d at 1155-

57 "Thus, the question of whether gas excise taxes are due hinges entirely upon whether gross
production taxes are due..." Samson Hydro. Co. v. Oklahoma Tax Commtn, 1998 OK 82, 976 P.2d 532,535.

58 Paragraph 9.3 provides: "In the event that any new, additional or increased taxes ... are imposed on
and paid or caused to be paid by Seller with respect to all gas delivered hereunder ... Buyer agrees to pay Seller,
after receipt of written notice from Seller, by way of reimbursement, a sum sufficient to cover one hundred
percent (100%) of any such new, additional or increased taxes so paid by Seller with respect to all !@§.

delivered. Provided, however, if Buyer deems that solely because of such reimbursement this contract would be
rendered uneconomic for Buyer, then Buyer shall have the right ... to terminate this contract. Provided, further,
that Seller shall have the right ... following notice of Buyerts intention to terminate this contract to waive such
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56; Samson, 1998 OK 82, 11 9-13,976 P.2d at 534, 537 (gas paid for as part of a deficiency

payment is not "produced" gas). The tax at issue is, therefore, tax due on gas which has not

yet been delivered under the contract. Thus, by its own terms, 19.3 of the contracts does not

apply.59 Consequently, the court's ruling on this issue must be affirmed.

Plaintiff argues that a 1983 amendment to § 1109, which altered the timing of the

payment for gross production taxes, makes the gross production taxes due on the jury's

verdict "additional or increased" taxes under 19.3.60 That argument is meritless.

As this Court has recognized, gross production taxes in Oklahoma historically have

been levied only on gas that has been produced. Samson, 1998 OK 82, 1 9, 976P.2d at 536.

In connection with a take-or-pay deficiency payment, this meant that gross production taxes

. would not be due until the purchaser sought to recoup the gas (i.e., when the gas was

"produced"). In 1983, the Legislature amended the Tax Code to close a perceived loophole

and capitalize on the time-value ofmoney by requiring that the tax be paid when a deficiency

payment is made, and not when the gas is actually recoupedJproduced.61 Plaintiff argues that

(continued...)

reimbursement and thus continue this contract in full force and effect." R. 47, Ex. lB, ~ 9.3 (emphasis added).
See RA7, Exs. lB-1G.

59 Paragraph 9.3 also requires Plaintiff to provide OG&E with a written demand for reimbursement to
allow OG&E to determine. whether to exercise its right to declare the contract "uneconomic" in light of the
additional or increased taxes and terminate the contract. Plaintiff failed to prove either that it presented the
demand or that the taxes would not render the contract uneconomic for OG&E. Having failed to overcome
these potential defenses as a matter of law, Plaintiff is not entitled to the relief it seeks.

60 Plaintiff no as it did below, that the amendment to § 1109 constitutes a "new" tax.
See R l74,p. 2.

61 Specifically, the Oklahoma Legislature enacted the following provision in 1983:

Pursuant to the provisions of a gas purchase contract or agreement, if the first purchaser
makes payments to the producer as a result of the failure or refusal of said purchaser to take
gas, said payments, for purposes of this article, are hereby deemed to be part of the gross
value of gas taken according to said contract or agreement. The gross production tax shall be
calculated upon the gross value, including said payments, in accordance with the provisions of
this article. Gas on which the gross production tax has been paid in this manner when taken
by said purchaser shall be reported as gas on which said tax has been paid. If said gas, which
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this change constitutes an additional or increased tax within the meaning of' 9.3. However,

it is not the tax that is new or additional, but the timing of its payment.

Gross production taxes have been a fact of life in the oil and gas industry in

Oklahoma since the early 1930's. The State will collect a gross production taX on every mcf

ofgas produced at some point. The only effect of the change in § 1l09(g) is when the State

will collect that tax with respect to gas paid for in the form of a take-or-pay deficiency

payment. The Court of Civil Appeals recognized this exactly:

Without § 1009(g), take-or-pay payments which are recoupable from future
production would be included in the gross value of gas at the time of
production. 68 O.S. 1991, § 1009(b). Under§ 1009(g), gross production
taxes on a recoupable payment must be paid at the time of the take-or-pay
payment. If gas \s later recouped, the prior payment corresponds to such
recouped gas and the purchaser shall report this gas to the Tax Commission as
gas on:which said tax has been paid.· § 1009(g). Thus, the subsection simply
changes the time when gross production taxes are paid for recouped
payments.

Noram Energy Corp. v. Oklahoma Tax Comm'n, 935 P.2d 389,395-96 (Okla. Ct. App. 1985)

(emphasis added); see also In re Gross Prod. and Petro. Excise Tax Protest ofArkla, Inc., 919

P.2d 1151, 1161 (Okla. Ct. App. 1996) (same).62

(continued...)

corresponds to such payments, is not taken but payments therefor are retained by the
producer, then said payments are hereby deemed to be a premium on gas which was taken
under said contract or agreement.

68 O.S. § l109(g). Thus, take-or-pay deficiency payments, whether paid by agreement or pursuant to
a jury verdict, are deemed by § 1009(g) to be part of the gross value of gas taken for gross production tax
purposes. See Exxon Corp. v. Oklahoma Tax Comm'n, 873 P.2d 306, 309 (Okla. Ct. App. 1993); and Noram
Energy Corp. v. Oklahoma Tax Comm'n, 935 P.2d 389,393 n.7 (Okla. Ct. App. 1995).

62 The only authority Plaintiff cites, Draper v. State Board ofEqualization, 414 P.2d 276 (Okla. 1966),
in no way supports Plaintiffs argument. In Draper, a state legislator sought a writ ofmandamus challenging the
method by which the State Board of Equalization was preparing revenue estimates for the Legislature's use in
appropriating funds. In dicta, this Court noted that although the issue was not before it, the Legislature had
recently "increased the cigarette tax" and that the Board would need to account for this in its future revenue
estimates. Id. at 280-81. Nothing in Draper supports the argument that the enactment of § 1109(g) constitutes
an additional or increased tax. Unlike the "increase" in the cigarette tax in Draper, § l109(g) did not increase
the gross production tax over the 7% it already was when § 1109(g) was passed.
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With § 1009(g), the Oklahoma Legislature did not decide to tax gas it was not taxing

before the passage of § 1009(g). The income stream for which Plaintiff contracted under the

contracts is not modified in any way by § 1109(g). The gas related to OG&E's deficiency

payments has always been subject to gross production taxes. That did not change with the

enactment of § 1109(g). As recognized by the Courts of Appeal, the Legislature simply

changed when the tax on the gas is to be paid for in the context of take-or-pay deficiency

payments. There have, therefore, been no "additional or increased" gross production or

petroleum excise taxes levied on the gas sold by Plaintiff since the contracts at issue were

executed. Thus" 9.3 ofthe contracts has no application to this action and the court did not

err when it granted OG&E's motion for summaryjudgment.

XI~ CONCLUSION

This case should be reversed and remanded for a new trial.
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