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B. The Seventh Circuit’s Treatment Of Plaintiffs’
Allegedly “Negative-Value” Claims Does Not
Conflict With The Law Of This Court Or Any
Circuit

Plaintiffs also err in suggesting that the Seventh Circuit
held that small-value claims weighed against class
certification. Pet. 25-29. Again, the Seventh Circuit did
nothing of the sort.

At the threshold, plaintiffs’ claims are not “negative-value”
claims. Attomeys’ fees provisions in most consumer fraud
statutes provide ample incentive to ensure that, if a claim has
merit, it will be pursued. See, e.g., Sanneman v. Chrysler
Corp., 191 F.R.D. 441, 456 (E.D. Pa. 2000) (ability to recover
attorneys’ fees belies the projected problems of a negative
value suit); In re Ford Motor Co. Bronco Il Prod. Liab. Litig.,
177 F.R.D. 360, 375 (E.D. La. 1997) (same).

The Seventh Circuit, however, did not address whether
plaintiffs’ claims were large- or small-value. It did not take
the small value of plaintiffs’ claims “as a basis for finding that
a class action would not be superior . . ..” Pet. 26 (emphasis
in original). Rather, the court recognized that the novel and
speculative nature of plaintiffs’ claims—the fact that
purchasers’ products “have so far performed properly,” and
whose owners seek compensation based only on “the risk of
failure, which may be reflected in diminished resale
value . . . and perhaps mental stress” (Pet. App. 2a) (emphasis
in original}—made class certification inferior to altematives.
In deciding that plaintiffs’ claims could proceed, the district
court had broken new ground. The district court had no
precedent—from Tennessee, Michigan, or
otherwise—showing how a class action asserting such novel
claims could be tried. The district court was thus essentially
flying blind, and any assessment of manageability or
superiority was pure speculation.
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As a result, the Seventh Circuit properly found that a class
action would not satisfy the superiority requirement of Rule
23(b)(3). That ruling is consistent with other courts that have
addressed the issue. “In the context of an immature” legal
theory, “any savings in judicial resources is speculative.”
Castano, 84 F.3d at 749; In re Masonite Corp. Hardboard
Siding Prods. Liab. Litig., 170 F.R.D. 417, 425 (E.D. lLa.
1997) (finding plaintiffs’ theory that siding is “prone to
fail .. . runs into Castano’s admonition not to certify novel
tort classes™); see also, e.g., Arch v. Am. Tobacco Co., 175
F.R.D. 469, 494-95 (E.D. Pa. 1997).

In any event, the supposed “negative value” of plaintiffs’
claims does not change the analysis under Rule 23(b)(3). The
rule does not distinguish between litigation involving large
and small claims, and courts “lack authority to substitute for
Rule 23’s certification criteria a standard never adopted . . . .”
Amchem, 521 U.S. at 622. None of the cases cited by the
plaintiffs (Pet. 25-27) held that either Rule 23 standards or
appellate scrutiny of any particular consumer class action
should be any less demanding because of the type or size of
the claims. And “the negative value of [a] case cannot justify
the headlong plunge into an unmanageable and interminable
litigation process . . . .” Barreras Ruiz v. Am. Tobacco Co.,
180 F.R.D. 194, 199 (D.P.R. 1998); Masonite, 170 F.R.D. at
426-27 (“the magnitude or kind of injury does not make these
claims, by virtue of their character, any the more suitable for
class management”). Thus, the courts of appeals have not
hesitated to reverse class certifications of supposed “negative-
value” claims. See, e.g., Spence v. Glock, 227 F.3d 308, 314-
16 (5th Cir. 2000) (reversing class certification of numerous
small-value common-law claims); Andrews, 95 F.3d at 1023-
25 (reversing class certification of small-value RICO claims);
In re LifeUSA, 242 F.3d at 148 n.13 (rejecting “relatively
modest” common-law claims, noting that size of claims is
“insufficient to overcome the hurdles of predominance and
superiority”).
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C. The Seventh Circuit’s Assessment Of The District
Court’s Misguided View Of Litigation “Efficiency”
Does Not Conflict With The Law Of Any Other
Court

Plaintiffs further err in suggesting that the Seventh Circuit
interpreted the word “efficient” in Rule 23(b)(3) in a manner
that conflicts with the law of other courts. Pet. 27-30. Again,
that argument rests on a fundamental misreading of the
Seventh Circuit’s opinion.

The Seventh Circuit recognized that the district court’s
proposed class action was a litigation nightmare, in which
novel theories would have to be assessed under a vanety of
different legal standards and then applied to countless
individualized factual circumstances. The district court was
determined to proceed despite these problems. Pet. App. 11a-
13a. This approach, according to the Seventh Circuit, valued
“central planning” over the ordered development of the law by
those entities primarily charged with deciding the law of the
states—namely, the states themselves. /d. According to the
Seventh Circuit, “[d]ifferences across states may be costly for
courts and litigants alike, but they are a fundamental aspect of
our federal republic and must not be overridden in a quest to
clear the queue in court.” Jd. 12a (citing BMW of N. Am., Inc.
v. Gore, 517 U.S. 559, 568-73 (1996)). That view is
unassailable, and does not conflict with the law of this Court
or any other jurisdiction. None of the cases cited by the
plaintiffs (Pet. 27-30) hold, or even suggest, that a court can
override substantive law or ignore issues of fairness in an
attempt to achieve “efficiency.”

Indeed, plaintiffs’ arguments ignore the text of Rule 23,
which requires that class certification be superior to other
mechanisms for the “fair and efficient” resolution of the
controversy. Rule 23(b)(3) (emphasis added). Just as the
district court had done, plaintiffs focus entirely on speed,
costs, and available resources. The Seventh Circuit’s analysis
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confirms, as it should, that speed and cost savings alone
cannot justify class certification. Faimess is critical. That
analysis is consistent with decisions of this Court and other
federal courts of appeal. See Amchem Prods., 521 U.S. at615;
Zinser, 253 F.3d at 1192; Broussard v. Meineke Discount
Muffler Shops, Inc., 155 F.3d 331, 343-44 (4th Cir. 1998); In
re Am. Med. Sys., 75 F.3d at 1085.

III. THE SEVENTH CIRCUIT’S RULING THAT
INDIVIDUAL FACTUAL ISSUES PREDOM-
INATE PROVIDES FURTHER GROUNDS FOR
DENYING REVIEW

In addition to its choice-of-law and superiority rulings, the
Qeventh Circuit held that individualized factual issues
predominate, preventing certification of even a statewide class
action. Pet. App. 9a-11a. This additional holding makes this
case unsuitable for certiorari review, since the nationwide
class proposed by the plaintiffs cannot proceed in any event.

The district court held, and plaintiffs conceded, that all of
their claims depend upon showing that all of the tires in the
Tire Class are defective. Pet. 5. Proving defect would require
examining how the tires were designed, how they were used,
and how they performed over time. The record before the
district court and the Seventh Circuit demonstrated that the
millions of tires in the Tire Class differed in design, use, and
performance—confounding any classwide proof of defect.

The proposed Tire Class put at issue 60 million tires,
manufactured over more than ten years. Plaintiffs’ own
submission to the district court illustrated that the multiple
different tires in the Tire Class were manufactured to scores of
different design specifications. Unrefuted evidence showed
that those specifications created tires with different sizes,
different vehicle applications (i.e., SUVs versus pick-up
trucks), and different performance characteristics.
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The NHTSA investigation underscored that tires in the Tire
Class differed materiaily in design. NHTSA investigated
these tires for eighteen months. Firestone recalled 14 million
of the 60 million investigated tires in August 2000. Upon
completion of its investigation, NHTSA determined that only
about 3.5 million additional tires should be replaced, and
Firestone promptly complied. NHTSA did not think the rest
of the tires—more than 40 million—required recall.

Furthermore, even if all the tires had been identical, the
evidence established that individual issues still would
predominate. The circumstances of each class member’s
purchase and use of the tires are unique. As but one example,
tire purchasers used their tires for differing periods of time and
differing mileage, with many or most receiving full usage for
the expected lifetime of their tires. Evidence of actual use
would be relevant to issues such as the existence (or absence)
of a defect, merchantability, and the existence (if any) of an
injury.

Against this backdrop, the Seventh Circuit properly
recognized that the district court had abused its discretion by
ignoring record evidence showing that there was no factual
predominance. Pet. App. 9a-11a. The Seventh Circuit noted
the legal significance of only a limited number of the tires
being recalled (id. 10a), the fact that most tires were not
designed for Explorers (id.), and the different design
specifications put at issue (id.). The district court had not even
attempted to reconcile its predominance ruling with those
facts—Ilet alone the rest of the record. Nor had the district
court explained how the claims relating to the 60 million
different tires could be fairly or manageably tried in a single,
all-or-nothing trial.

For these reasons, the Seventh Circuit properly found that
class certification—even on a statewide basis—was
impossible. /d. 9a. This renders the questions presented in the
petition ultimately superfluous: wholly apart from the Seventh
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Circuit’s manageability and superiority rulings, this case could
not proceed as a class action because individual issues of fact
predominate. Thus, if this Court were inclined to review
questions like those presented in plaintiffs’ petition, it should
await a more appropriate case for doing so.
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CONCLUSION

The petition for a writ of certiorari should be denied.

Of Counsel:

MARK J.R. MERKLE

KRIEG DEVAULT, LLP

One Indiana Square

Suite 2800

Indianapolis, Indiana 46204
(317) 636-4341

Of Counsel:

THOMAS G. STAYTON
ELLEN E. BOSHKOFF
BAKER & DANIELS

300 North Meridian Street
Suite 2700

Indianapolis, Indiana 46204
(317) 237-0300

Dated: December 6, 2002

Respectfully submitted,

HUGH R. WHITING

JONES, DAY, REAVIS & POGUE
JP Morgan Chase Tower

600 Travis Street, Suite 6500
Houston, Texas 77002

(832) 239-3939

EpwARD K.M. BILICH
Counsel of Record
MARK C. CAWLEY .
JONES, DAY, REAVIS & POGUE
51 Louisiana Avenue, N.W.
Washington, D.C. 20001
(202) 879-3939

Counsel for Respondent
Bridgestone/Firestone North
American Tire, L.L.C. (successor
to Bridgestone/Firestone, Inc.)

THOMAS S. KILBANE
ROBIN G. WEAVER X
JOSEPH C. WEINSTEIN
SQUIRE, SANDERS & DEMPSEY,
LLP
4900 Key Tower
127 Public Square
Cleveland, Ohio 44114
(216) 479-8500

Counsel for Respondent
Bridgestone Corporation



