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to "'enable the Union to contact all employees outside the workplace ... in an

atmosphere relatively free of restraint and coercion, '" JA3 (quoting Excel Case

Ready, 334 N.L.R.B. 4, 5 (2001)) -- is applicable here, where there is no basis for

finding that any fear of coercion exists.

In Excel Case Ready, for example, there was a real threat that employees

would feel constrained if contacted in the workplace, because the employer had

"systematically embarked on a campaign to rid its work force of leading union

adherents." 334 N.L.R.B. at 5. Similarly, in the other case cited by the Board,

Blockbuster Pavilion, 331 N.L.R.B. 1274 (2000), the employer adopted "coercive

tactics calculated to make employees afraid to associate themselves with the

Union," and employees therefore "would have reason to fear discussing

unionization in the workplace." Id. at 1275. In the present case, there was no

showing of employee fear (or reason for fear), and significant evidence of efforts

by the Company to reassure employees that there would be no retaliation against

Union supporters (pp. 5-10, supra). Moreover, the Union is entitled to a name and

address list in the normal course before any new election, pursuant to Excelsior

Underwear, 156 N.L.R.B. 1236 (1966), and already possesses such a list for those

employees present at the time of the last election. The Board has shown no reason

to believe that these sources of information will not suffice.
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Moreover, this remedy, in addition to affecting the Company, intrudes on

"the employees' right to privacy and freedom from harassment at home."

Decaturville Sportswear Co. v. NLRB, 406 F.2d 886, 890 (6th Cir. 1969); see also

Technology Servo Solutions, 332 N.L.R.B. 1096, 1099 (2000) (providing names

and addresses to union "implicates another significant right, the employees' right

to privacy"). The Board erred by failing to consider this effect, see, e.g., Peoples

Gas, 629 F.2d at 45 (Board must "recognize the competing considerations which

are potentially affected by the remedy chosen"), and, in any event, failed to offer

any reasoned justification for imposing it.

c. The Requirement That The Notice Be Read Publicly Must Be
Reversed

The order that Board's notice of violation be "publicly read by a responsible

corporate management official or by a Board agent in the presence of a responsible

management official" (JA4) is clearly punitive, and should also be reversed. As

with the other extraordinary remedies, the absence of "numerous, pervasive, and

outrageous" violations precludes its imposition.

Moreover, this Court "has viewed public reading requirements with ...

suspicion," Teamsters Localli5 v. NLRB, 640 F.2d 392, 402 (D.C. Cir. 1981), and

expressed concern about "the ignominy of a forced public reading by an employer

and its potential for oppression." United Food & Commercial Workers v. NLRB,

852 F.2d 1344, 1348 (D.C. Cir. 1988) (internal quotation omitted). In the only
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case cited by the Board on this point, J.P. Stevens & Co. v. NLRB, 417 F.2d 533

(5th Cir. 1969), the Court found a public reading justified only because the

"recalcitrant" and "intransigen[t]" employer had created "a chill atmosphere of

fear" by "persist[ing] ... despite intervening declarations of illegality" in a series

of "spectacular ... violations." Id. at 535, 540; cf Teamsters, 640 F.2d at 394,
.,

I

i 399,402 ("severely chilling environment" created by "discharge of seven persons

[ within hours of the birth of the union campaign" and employer actions "egregious
_J

and effective"). In Ishikawa Gasket America, 337 N.L.R.B. No. 29, 2001 WL

1693815 (Dec. 20,2001), enf'd, --- F.3d ---, 2004 WL 35552 (6th Cir. Jan. 7,

2004), in contrast -- as noted by Chairman Battista (JA7) -- despite numerous

violations of the Act, the Board refused to order a public reading, on the ground

that the wrongdoing, while serious, was not "egregious," noting that a public
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reading "will be imposed only where required by the particular circumstances of a

case." 337 N.L.R.B. No. 29, 2001 WL 1693815, at *2 (emphasis added).

In the present case, where there is nothing even remotely like the "chill

atmosphere of fear" in J.P. Stevens, there is no legitimate basis for imposing "the

ignominy of a forced public reading," United Food & Commercial Workers, 852

F.2d at 1348, and the Board's imposition of that remedy can only be described as

impermissibly punitive. See, e.g., Capital Cleaning, 147 F.3d at 1012 ("the
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I Board's remedial order must be just that--remedial--and not punitive").

Accordingly, that remedy, too, must be reversed.

CONCLUSION

For the foregoing reasons, Federated respectfully requests that this Court

grant the petition for review of the Board's Order and deny the Board's petition for

-)
i enforcement thereof.
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