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summarized in dissent, “[e]ven in questions subject to strict
scrutiny, there simply has to be some room for judgment
about how wide to cast the net, and it should be apparent that
it is more offensive to the First Amendment for a measure to
be too broad than to be too narrow.” White, 416 F.3d at 783
(Gibson, J., dissenting).

To be sure, an under-inclusive effort to regulate First
Amendment activities in connection with the assertion of
new or novel interests can serve to demonstrate a pre-textual
motive or to show that the interest at issue is insufficient, if
the under-inclusion is unexplained. Id. at 775.!" However,
the interests advanced here are hardly new or unrecognized.
Republican Party v. White, 536 U.S. 765, 793 (2002)
(Kennedy, J., concurring) (a state’s interest in judicial
integrity is well recognized and “of the highest order”); see
also Buckley v. Valeo, 424 U.S. 1 (1976) (recognizing anti-
corruption interest in connection with campaign finance
regulations). Contrary to the holding below, Minnesota’s
efforts cannot be viewed as pre-textual merely because
Minnesota has not taken the dramatic and exceedingly
restrictive steps of barring candidates with any pre-
established public political associations or barring all
affiliations with interest groups. Compare White, 416 F.3d
at 758, with id. at 768 (Gibson, J., dissenting). Rather,
Minnesota may justifiably choose simply to prevent the
indebtedness of judges to the campaign machines of political
parties, which select candidates and have influence and
power that vastly exceeds those of any interest group.
McConnell v. FEC, 540 U.S. 93, 188 (2003) (rejecting

17 Narrow tailoring that leaves some aspect of the threat unaddressed
does not compel the conclusion that the regulation is unconstitutional so
long as there is some explanation for the state’s targeting. E.g.,
McConnell v. FEC, 540 U.S. 93 (2003) (upholding restrictions on
television advertising despite failure to control other media); Austin v.
Mich. Chamber of Commerce, 494 U.S. 652 (1990) (upholding
restrictions on corporate contributions although union contributions
remained unchecked).
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under-inclusiveness  challenge to campaign finance
restrictions on political parties but not interest groups).

2. Minnesota’s Prohibition of Personal
Solicitation of Campaign Contributions is also
Narrowly Tailored

Minnesota’s effort to regulate solicitation was also
reasonably drawn. While the Eighth Circuit majority
condemned the regulation as forbidding candidates from
personally signing a mass mailing or from appealing directly
to large audiences for campaign contributions, it justified this
conclusion only by reference to the same regulation’s
prohibition on the communication of the identities of
contributors to the candidate. The majority thus turned the
regulation on itself, by relying on one provision of the canon
to render others unconstitutional. It also ignored the harmful
effects of the types of personal solicitation that it found to be
constitutionally protected.

Any direct appeal by a judicial candidate—especially
when addressed to repeat litigants—is inherently highly
coercive. This is still true of mass mailings and direct
requests to large audiences. In each case, the recipient is
unlikely to know (and in all events unlikely to trust) that his
decision whether to contribute will be kept secret from the
judge. Further, the supposed advantage of a mass mailing—
that it involves no direct personal contact—is surely more
than counterbalanced by the fact that it appears on its face to
be an indiscriminate personal appeal for money addressed to
many potential litigants and lawyers likely to appear in a
judge’s court. Such requests thus do a great deal of damage
to the appearance of judicial integrity and impartiality.

States choosing among competing constitutional interests
are compelled to draw lines somewhere. Where—as in the
case of Minnesota’s effort to regulate partisan activities and
direct solicitation of funds from prospective litigants and
their counsel—the line is drawn to minimize the impact on
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the First Amendment and to address a harm that is especially
acute, there is no basis for condemning the regulation.

IV. THE COURT SHOULD GRANT REVIEW NOW
BECAUSE THE JUDICIAL ELECTIONS OF 2006
ARE LIKELY TO BE THE MOST CONTENTIOUS
IN MODERN MEMORY

For a variety of reasons, Americans are now more focused
on issues surrounding the judiciary than they have been in
“many decades. Since mid-2005, a public debate on the
selection of United States Supreme Court justices, focusing
on their positions on highly divisive issues, has been front-
page material almost daily. This intense national interest
comes at a time when, as set forth above, state judicial
elections are becoming ever more contentious, expensive,
and partisan.

These facts and others lead Amici to believe that the 2006
state judicial elections will be the most intense, hard-fought,
and heavily funded in recent history, even as they will
include 30 states who will hold elections for their Supreme
Courts. And the issues presented in this case bear directly on
the electoral processes of many states. Nine of the 19 states
that have non-partisan judicial election systems have rules
similar to the partisan activity limitation at issue here and
will likely confront litigation concerning these regulations’
validity in the midst of their primaries or general elections.
And 29 of the 39 states with elected judiciaries have
restrictions on personal solicitation similar to Minnesota’s.

CONCLUSION

For the foregoing reasons, Amici urge the Court to grant
the petition for certiorari.
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