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uni form treatment of products claims spares local, national, and global companies from trying to

decipher confusing and unpredictable standards.

The Restatement (Third) risk-utility test would align Pennsylvania's legal standard for

design defect with the standards already used in government and industry. Compare. eg., REST.

(3D) ~ 2 cmt. a ("Products are not generically defective merely bet:ause they are dangerous.

Many product-related accident costs can be eliminated only by excessively sacrificing product

features that make products useful and desirable.") 'with 16 C.F.R. § 1109.8 (2004) (In setting

product safety standards the Consumer Product Safety Commission should consider "the

prospective cost of Commission action to consumers and producers, and [J the benefits expected

to accrue to sot:iety from the resulting reduction of injuries. Consideration of product cost

inneases lshould J be supplemented to the extent feasible and necessary by assessments of effects

on utility or c\)J1vcniencc of the product.'·). By explicitly acknowledging the need for product

designers and pi'Oduccrs to haLince the risks of a produd with its usefulness to consumers, the

Restatement (Third) affirms the design standards appropriately used by product designers and

endorsed by sound economic principles: design decisions should optimize the welfare of the

consumer by balancing the utility of and access to products with consumer safety.

Manufacturers want to maximize the utility of their products while also maintaining

appropriate sa/ety standards. In the face of safety concerns, (l) manut~tcturers first try to design

out the risks of a product without sacrificing its utility; (2) if that is not possible, manuf~lcturers

try to guard against the risk; and (3) if that is not possible, manufacturers try to warn against the

risk. See Mark R. Lehto, Designing Warning ,\'igns and Warning Labels. ParI I . Guidelines/cu'

the Practitioner, ERGONOf\,IICS GUIDELINES AND PROBLEf\,1 SOLVING 249, 250 (Anil Mital et. al.

cds.. 2000) ("In general. the accepted hierarchy of control from most to least effective is: (J)
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elimination of hazards, (2) containment of hazards, (3) containment of people, (4) training of

people, (5) warning of people. ").

For example, consider a piece of heavy equipment like a metal-stamping machine press.

To protect the hands of workers operating the press, designers may incorporate hand guards or

other physical boundaries or devices to keep hands away from the press during operation.

However. there arc risks inherent in the use of a press that simply cannot be designed around

without sacrificing its purpose. To account for these risks, manufacturers include instructions

and warnings that apprise users of the risks associated with the product. These design and

warning procedures are used in a variety of products presenting end-user risk. See, e.g.

American Society for Testing and Materials (ASTM) International, Annual Book of ASTM

Standards, Vol. ] 5. ] ], No. F 400-004 (2007) ("Standard Consumer Safety Specification for

Lighters") (detailing specific safety standards for cigarette lighter design and suggesting warning

slatements to alfix to product); id, No. F 1004-07 ("Standard Consumer Safety Specification for

Fxpansion Gates and Expandable Enclosures") (detailing design safety standards and minimum

required warning information for expandable gates).

The Restatement (Third) - with its incorporation of reasonable alternative designs and

warnings, and its principle that a manufacturer cannot use a warning to insulate itself from

liability for an unreasonably unsafe design - tracks this process. Moreover, it creates incentives

for manufacturers and suppliers to adopt safe designs and warnings whenever feasible. In this

sense the Restatement (Third) is "technology forcing"·- i.e., it encourages manufacturers to pay

attention to safely developments and to adopt safe. feasible standards.

The Restatement (Third) commentary makes clear that the Restatement (Third) attempts

to maximize consumer choice. See REST. (3D) ~ 2 cmt. a. This also supports existing policy
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goals: Consumers do not always want the safest products possible; they want products that are

as safe as possible without unduly sacrificing other features such as alfordability, durability,

speed, performance, appearance. size, and ease of use. The law should be designed, wherever

possible, to maintain consumer choice and honor these other important values.

3. The Restatement (Third) is consistent with fundamental principles of
economics and corrective justice.

Tort liability is often justified by courts and commentators based on economic efficiency

or "corrective justice" principles. Both of these justifications support adoption of the

Restatement (Third).

In the context of product safety, it is economically desirable to adopt a liability rule that

encourages manufacturers and suppliers to invest the optimal amount of effort to achieve product

safety without sacriticing product utility. See Owen, The Mural Fuundations ojProduc!s

Uohility Iml /18 Numr: /),\1\IE L. REV. at 477-82 (explaining that safety is a component of

product valuc and "l tJhe thcory of utility requires manut~lCturers to maximize, as best they can,

protits and product value- including product usefulness, affordability, and safety to consumers

and third parties. ").

[T]he purpose of the law should be to encourage all affected
parties to ( I ) take cost-effective measures to increase the stock of
safety information, (2) distribute and act upon it in a cost-effective
manner, and (3) faci litate safety transactions optimally among
themselves. More specifically, the law should encourage
manufacturers to ( I) invest in cost-eftective types and levels of
research to discover product dangers, (2) provide consumers with
as much safety information as may cost-effectively be conveyed,
and (3) reduce production and design dangers in their products to
the lowest cost-eftective level.

!d. at 481-82 (footnotes omitted). The Restatement (Third) standard - which makes explicit that

liability is based on the incorporation of reasonable alternative designs and warnings-- does

precisely that.
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The moral foundation of products liability law also supports the Restatement (Third)

approach by hasing liability on reasonably foreseeable risks. See Peter M. Gerhart, The Death uj'

S'trier Liubilily, 56 BUFF. L. REV. 245, 271-72 (2008) (arguing that the economic approach and

the corrective justice approach to tort law both lead to the conclusion that "[i]t is morally unwise

to impose liahility when a person has made a reasonable choice and impossible practically to

alter the standard of care by imposing liability."); Owen, The A/oral Foundations v/Proc!ucts

Liahility Law. 68 NOTRE DAME L. REV. at 494 ("I f such losses are unforeseeable. or if they result

necessarily Irom the use of products which are on balance good, it simply is morally

inappropriate to place legal responsibility on the maker, and the burden of the loss on the

maker's owners and customers."); see Vassallo v. Baxter Healthcare Corp., 428 Mass. 1,10-22.

696 N.E.2d 909, 922-23 (1998).

C. Section 2 of the Restatement (Third) should be adopted simultaneously for
all products cases to avoid confusion.

Ir this Court :ldopts ~ 2 or the Restatement (Third), as urged by amici, this Court shuuld

not limit its holding to suppliers as opposed to manufacturers, or to warning claims as opposed to

design claims. A limited adoption would risk further confusion for trial courts, litigants and

jurors. Instead. Pennsylvania's products liability jurisprudence should be updated

simultaneously and comprehensively.

Moreover, this case presents an ideal opportunity for this Court to ackno\"\,ledge the

central role 01 risk-utility balancing, and concepts of reasonableness and foreseeability. in

products liability design and warning cases. As Justice Saylor wrote for himself and now-Chief

Justice Castille and Justice Eakin in Phillips:

In my view, adoption of the Restatement's closely reasoned and
halanced approach, which synthesizes the body of products
liability law into a readily accessible formulation based on the
accumulated wisdom from thirty years of experience, represents
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the clearest path to reconciling the difficulties persisting in
Pennsylvania law, while enhancing fairness and efticacy in the
liability scheme.

576 Pa. at 679,841 A.2d at 1021 (Saylor, J., concurring); see also id., 576 Pa. at 675, 841 A.2d

at 1019 (Saylor, J., concurring) ("The Restatement [(Third)]'s considered approach illuminates

the most viable route to providing essential clarification and remediation. "). Just as this Court

was at the forefront in adopting the Restatement (Second) of Torts for this Commonwealth's

products liability jurisprudence, this case presents an opportunity to once again move the law

forward with the experience that time has brought, by adopting § 2 of the Restatement (Third) of

Torts as the la\\' of this Commonwealth.
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CONCLUSION

For all the reasons stated above, am ici respect rull y urge this Court to adopt ~ :2 II I' the

Restatement (Third) orTorts as the la,v orthis Commomvealth l()r products liability claims.

Respectrully submitted,

.JQ~£__
( j-,au;·;\:. ~ls~v;)rth-- ---".

\

PA I.D\ No. 39555
Charles \.1. Moellcnherg, .II'.
'~ I.D. ~o. 54740
Johl1"~lc
PA J.D. No. 47768
Margaret C. G!cason
PA I.D. No, 201742
.I0NI:S f)A Y
One VIcllon Center
500 Grant Street. 31 ,I Floor
Pittshurgh, PA 15219
(-l12) 391-3<)3()

Allornel',\/or ./I/Iiei ('/lriu(' l'he ,\'hel"ll'ill­

Wi//iu/lls ('OIll/lUll\', (lni/ed Srures Srt'e/

('or/){)r((rioll, Fexrro/1 IIIC, ([/1d IJCiI::!:''- /:'usr, IlIc..

fi)I'1I/C/'/.\' kn()\l'17 (/S !\ojJ/)C/'s ('O/llPUIIY, /1Ie'.

I)akd: .Iun~' 30. 20()R

--13-
1'11-1177711>




