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distinguish compensable losses from noncompensable
losses.” and *“‘[e]ach case must be judged on its own facts.”
Id. at 156. Thus, Caltex recognized that a takings claim
arising out of military operations was entrusted to judicial,
not Executive Branch, resolution.

Other cases have similarly recognized that courts may
consider and resolve the merits of takings claims arising out
of military operations. See, e.g., Nat'l Bd. of Young Men's
Christian Ass’ns v. United States, 395 U.S. 85, 92-94 (1969)
(considering takings claim arising out of the destruction of
buildings by American troops while quelling a riot in the
Panama Canal Zone); Juragua Iron Co. v. United States, 212
U.S. 297, 306 (1909) (considering claim arising out of
destruction of property in Cuba by American troops during
the Spanish-American War); Ramirez de Arellano v.
Weinberger, 745 F.2d 1500, 1506-08, 1511-15 (D.C. Cir.
1984) (en banc) (considering claim arising from military’s
use of private ranch in Honduras for training El Salvadoran
military), vacated on other grounds, 471 U.S. 1113 (1985);
Amer. Mfrs. Mut. Ins. Co. v. United States, 453 F.2d 1380
(Ct. Cl. 1972) (considering claim based upon destruction of
ship during battle with rebels in Dominican Republic); Case
of Wiggins, 3 Ct. Cl. 412, 421-23 (1867) (awarding
compensation for destruction of gunpowder by American
naval ship in attack on pirate stronghold); Grant v. United
States. 1 Ct. Cl. 41, 49 (1863) (awarding compensation for
destruction of buildings and supplies to prevent capture by
Confederate forces).

It makes no difference that the Government is basing its
defense against petitioners’ takings claim upon an Executive
Branch determination that the property at issue here was
enemy property. For at least two hundred years, courts have
reviewed, and sometimes reversed, designations of enemy
property made by naval officers in prize cases. See, e.g., The
Paquete Habana, 175 U.S. 677, 713-14 (1900); The
Marianna Flora, 24 U.S. (11 Wheat.) |, 40, 50 (1826);
Mualey v. Shattuck, 7 U.S. (3 Cranch) 458, 489-90 (1806).
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For the better part of a century, the Trading with the Enemy
Act has authorized courts to review Executive Branch
designations of enemy property. Sce Pub. L. No. 65-91, § 9,
40 Stat. 411, 419 (1917) (codified at SO U.S.C. App. § 9).
And less than a decade ago, Congress provided for judicial
review of the freezing of assets based upon Executive
Branch designations of terrorist supporters. See Pub. L. No.
104-132, § 302, 110 Stat. 1214, 1249 (1996) (codified at 8
U.S.C. § 1189(b)); see also supra p. 3 (discussing Mr. Idris’
successful challenge to his designation).  Thus, both
Congress and this Court have long recognized that courts can
review enemy property designations made by the Executive
Branch.

Nor does the threat of interfering with combat operations
(App. 34a) compel a different conclusion. Review of enemy
property designations is no more intrusive than the review of
enemy combatant designations permitted in Hamdi.
Moreover, the potential for such review would have little
effect on military decisionmaking because, under the rules
developed by the case law, takings claims arising out of
combat operations are rarely available. As previously noted.
takings claims cannot be based upon the destruction of
enemy property, which is defined broadly to include all
property of the citizens of enemy countries as well as all
property located in enemy-controlled territory. See, ¢.g..
Juragua Iron Co., 212 U.S. at 305-07. In addition, such
claims cannot be based upon property destroyed
unintentionally in attacks directed at other targets, see, e.g..
United States v. Pacific R.R., 120 U.S. 227, 233-35 (1887).
or upon property destroyed during military operations that
have been kept secret, see, e.g.. Guong v. United States. 860
F.2d 1063, 1065-67 (Fed. Cir. 1988): see also Tenet v. Doe.
125 S. Ct. 1230, 1237-38 (2005). And where military forces
act reasonably under imminent danger, the military necessity
doctrine protects them against takings claims. See, e.¢..
Caltex, 344 U.S. at 151-56; United Stutes v. Russell, 80 U.S.
(13 Wall.) 623, 628 (1870). Thus, a valid takings claim may
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arise out of the destruction of property by military operations
only in the presumably rare circumstance in which private
property of a non-enemy located in a country at peace with
the United States is openly and deliberately destroyed by
military forces that are not responding to an imminent
danger. The possibility of such an unusual claim will not
adversely affect military decisionmaking.

Finally, even if the political question doctrine were
relevant to enemy property designations, it would not bar
review where, as here, the Executive has failed to state its
position on the relevant facts. The question at issue in this
case is not whether the Executive once believed the plant
was enemy property involved in the production of chemical
weapons, but whether it was so in fact, a question the
Government has declined to answer, despite repeated
challenges by petitioners. See supra pp.4-5. In sharp
contrast to Hamdi, where the Government submitted an
affidavit affirming the enemy combatant designation at issue
there, see Hamdi, 124 S. Ct. at 2636-37, in this case the
Government has refused to state whether it contends that the
El-Shifa plant was in fact enemy property for any of the
reasons stated at the time of the attack. Thus, the lower court
did not defer to the Executive Branch's judgment on whether
the EIl-Shifa plant was enemy property; it allowed the
Executive Branch to avoid disclosing and taking
responsibility for its judgment. This is a plain
misapplication of the political question doctrine.

III. THIS CASE PRESENTS AN IMPORTANT QUES-
TION CONCERNING THE PRESIDENT’S AU-
THORITY TO DESTROY PRIVATE PROPERTY.

The petition presents an undeniably important question.
The decision below held that the President has unreviewable
authority to destroy private property by designating it as
enemy property, even where the Government is later
unwilling to affirm the correctness of that designation. In
addition, although the lower court reserved the issue, there is
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nothing in its reasoning limiting its ruling to property located
abroad. To the contrary, the decision below gives the
President effectively unlimited power to seize or destroy
private property when he acts as Commander in Chief. The
obvious danger this unprecedented ruling presents to
protected property rights warrants this Court’s review.

CONCLUSION
The petition for a writ of certiorari should be granted.
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