














of a male-dominated society, the State's putative expert witness criticized the

community as being led by "authoritarian leaders" who dictated how the followers

"dress,6 what they eat,7 when they sleep, what work they do,8 and so forth." 5 RR 62:6-

13. Another "expert" warned that "when [the children] return ... to their families and ..

. that environment. it re-enforces their beliefthat they hold about the community and

God and so forth. And so I think that the more ... their life before this happened is

replicated, the more they'll believe like they did before this experience:' 5 RR 131:1-7.

The witness conceded that the young boys faced no threat of physical danger if they were

to return to the community, but expressed concern that the separation would not be

sufficiently long to permanently alter the children's belief system from that taught by

their parents. 5 RR 133: 1-6; 140:5-7; (Reproduced at App. 8) ("IT/heir beliefsystem is

not going to be changed within the next sixty days.") (emphasis added).

Further revealing the Department's obvious, and only conceivable, purpose in

seeking the separation between the children and mothers, the same witness testified that

"the children need opportunities to be exposed to similar, but not destructive belief

systems so that they can begin to have an opportunity to create free choice about a

variety ofthings. " 5 RR 143: 19-25 (emphasis added). These "concerns," offered by the

Department to justify the forced separation at issue, are not constitutionally valid reasons

6 A religiously dictated dress code is hardly unusual. For example. many followers of the Islamic faith
adhere to a stringent dress code.

7 Many faiths ascribe to specific dietary laws. For example, many followers of the Jewish faith avoid
eating shellfish and intermixed meats and dairy products; Seventh Day Adventists avoid meat altogether.

8 Many faiths. including many Jewish and Christian denominations. recognize Sabbath Day observance.
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for state-sponsored removal of children from their homes and do not correspond to the

permissible grounds given by state law to maintain the separation of parent and child.

See TEX. FAM. CODE ANN. § 262.201. Sexual and physical abuse is obviously a matter

of state concern, but what these children believe is the exclusive domain of their parents.

See Yoder, 406 U.S. at 232. Moreover, what these children believe constitutes neither

sexual nor physical abuse by their parents.

The Department would be hard pressed to argue that it has a valid interest in

separating Jewish children from their families and placing them in Christian homes in

order to expose them to other belief systems, or vice-versa. The fact that the belief

system being challenged in this case is less widely accepted does not alter the analysis.

See Thomas v. Review Bd. o/Indiana Employment Security Div., 450 U.S. 707. 714

(1981) C'[R]eligious beliefs need not be acceptable, logical, consistent, or

comprehensible to others in order to merit First Amendment protection."); Engel v.

Vitale, 370 U.S. 421,431 (1962) (warning of "coercive pressure upon religious minorities

to confonn to the prevailing officially approved religion"). Given the absence of any

legitimate evidence, or even allegations, that returning the children to their mothers

would put them at risk ofphysical harm, the State cannot resort to the community's

unique religious beliefs as an alternative basis to justify the separation at issue.
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III. EVEN ASSUMING THAT THE IMMEDIATE RETURN OF ALL THE
CHILDREN WOULD SOMEHOW NOT BE REQUIRED AS A REMEDY
FOR ALL AFFECTED MOTHERS, IT IS SURELY REQUIRED AS TO
THESE RELATORS AND ALL OTHER SIMILARLY SITUATED
MOTHERS.

As these Relators' affidavits make clear, they are willing to make several

concessions in order to regain their children. See Ex. D, E, F. Had they been given the

meaningful opportunity to testify at the hearing, they would have agreed to these same

terms of custody in the court below and foreclosed any need for remand following these

proceedings. Indeed, the children of Relator Bradshaw and Relator Jessop--all either

small children, or boys-fall within categories as to which no allegations of child abuse

have been made. Moreover, while Relator Steed has teenage daughters. the State has not

produced evidence of abuse and to any of them. and the conditions that all Relators are

willing to agree to foreclose any risk of abuse.

To be clear, the Relators have agreed to cooperate in the investigation, and

specifically, they have agreed that (1) no adult male member of the FLDS Church who

has been alleged to have committed sexual abuse will have access to their children

pending further order of the court and/or completion of the Texas Department of Family

and Protective Services' investigation, whichever comes first; (2) that the Department

will have full access for visits and interviews with them or their children as it deems

necessary; (3) that they will not leave the State or allow the children to be removed

pending completion of the investigation; (4) they will appear at court hearings; (5) they

will take their children to a medical doctor and/or psychologist upon request of the
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Department, or as otherwise needed; and (6) they will comply with any and all Court

Orders and Department of Family and Protective Services Recommendations.

PRAYER

Relators pray that the Court grant this Petition and order Respondent to vacate the

Temporary Orders naming the Department temporary sole managing conservator of

Relators' children and direct the trial court to order the Department to return the children

to their mothers, subject to any reasonable restrictions to protect the health and safety of

the children. In the alternative, order Respondent to vacate the Temporary Orders which

deny Relators access to or possession of the children subject to the mutual agreement of

the Department, and enter Temporary Orders that provide for standard possession under

the Family Code; and award all other relief as the Court deems just and proper.
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Respectfully submitted,

David J. Schenck
Texas Bar No. 17736870
Richard D. Salgado
Texas Bar No. 24060548
JONES DAY
2727 North Harwood Street
Dallas, Texas 75201
Telephone: (214) 220-3939
Facsimile: (214) 969-5100

ATTORNEYS FOR RELATOR
MARJE STEED

if~ !/-,~~~Joh nnedy I
LE AID OF NORTHWEST TEXAS ~
900 Chestnut, Ste. 901
Abilene, Texas 79602
Telephone: (325) 677-8591
Facsimile: (325) 676-9229

ATTORNEYS FOR RELATORS
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VERIFICATION

Before me, came David J. Schenck, who being a person known to me stated that

he has read the foregoing petition and the facts stated within that are not verified by the

record are true and correct to the best of his knowledge, and the exhibits tiled separately

in an appendix to this petition are true and correct copies of the original documents.

SWORN TO BEFORE ME ON THIS 9th day of May, 2008

David J. Schenck

KBlY J. ENGLNI)
MY COMMISSION EXPlRES

JIn*Y 24, 3)12

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing was served on

counsel for the Texas Department ofFamily and Protective Services via United States

Certified Mail, Return Receipt Requested, on May 9, 2008.

David J. Schenck
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