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retroactively as of March 3, 2008.> Among other
consequences, the new crack guidelines converts a
60-month sentence for Patrick Lett, which was a
below-guideline sentence when first announced by
Judge Steele, into a within-guideline sentence (and
not even a sentence at the bottom of the now
applicable guideline range). As detailed above, based
on Lett’'s extraordinary personal history, his
exemplary military service, and his minor role in the
offense, Judge Steele has consistently determined
that 18 U.S.C. § 3553(a) demands a below-guideline
sentence for Patrick Lett because a within-guideline
sentence would be “greater than necessary” to
achieve the purposes of sentencing detailed in
§ 3553(a)(2).5

Had the Eleventh Circuit addressed whether Lett’s
corrected below-guideline sentence was unreasonable

5 See U.S. Sentencing Commission, December 11, 2007
Promulgated Amendment (Dec. 11, 2007), available at
http://www.ussc.gov/2007guid/030308rf.pdf (retroactivity
provision); U.S. Sentencing Commission, U.S. Sentencing
Commission Votes Unanimously to Apply Amendment
Retroactively for Crack Cocaine Offenses (Dec. 11, 2007),
available at http://www.ussc.gov/press/rel121107.htm
(sentencing commission news release regarding retroactivity).

6 It is informative to compare the facts and results here with the
Court’s recent sentencing decision in Gall v. United States, 128
S. Ct. 586 (2007). In Gall, the Court upheld a sentence of
probation for defendant Brian Gall who, after playing a large
part in a drug conspiracy for over half a year while in college,
voluntarily withdrew from the conspiracy and started leading a
law-abiding life. Id. at 591-93. In this case, the Eleventh Circuit
has now ordered the imposition of a five-year prison term on
Patrick Lett who, after playing a small part in a drug conspiracy
for a few weeks after having served 17 years in the U.S. Army,
voluntarily withdrew from the conspiracy and returned to
honorable military service.
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as the government had urged, its decision to order
the district court to impose a specific sentence might
make some sense. But, critically, the Eleventh
Circuit decided not even to address the
reasonableness of Judge Steele’s substantive
sentence judgments and did not examine the
sentencing instructions of 18 U.S.C. § 3553(a) in any
way. (Indeed, the panel’s sympathetic discussion of
Lett’s personal history tacitly suggests that the panel
saw considerable merit in Judge Steele’s conclusion
that the § 3553(a) factors required a below-guideline
sentence.) Showing a peculiar and problematic
disinterest in considering substantive sentencing law,
the Eleventh Circuit decided to focus exclusively on
Rule 35(a) particulars, but then the panel
disregarded the government’s suggested Rule 35
remedy without providing any reasoned account for
whether or why either the initial 60-month sentence
or the corrected shorter sentence would be legally
sound.

Tellingly, when ordering a sentence that Judge
Steele had previously determined to be statutorily
improper, the Eleventh Circuit did not reference—
and really could not possibly cite—any statutory
provision or other legal authority to justify its novel
“remedy” or the imposition of a specific sentencing
term in the district court. Indeed, because Judge
Steele expressly found that a 60-month sentence of
imprisonment would be “greater than necessary” to
achieve the purposes of sentencing Congress set out
in § 3553(a)(2), and because the Eleventh Circuit has
not disturbed or even questioned this key finding, the
Eleventh Circuit’s sentencing order arguably requires
Judge Steele to transgress congressional sentencing
instructions and his judicial oath.
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Moreover, beyond the new crack guideline
complications and statutory authority concerns,
ordering the imposition of 60 months’ imprisonment
on the unique facts of this case raises serious
constitutional problems. To order that a defendant
receive an unnecessarily long term of imprisonment
due to alleged procedural errors—errors based in the
district court’s own mistake about its sentencing
authority which it tried to remedy—raises serious
issues under the Due Process Clause and the Cruel
and Unusual Punishments Clause. Cf Atkins v.
Virginia, 536 U.S. 304, 319 (2002) (explaining that,
when a severe punishment fails to “measurably
contribute[ to proper sentencing goals], it is nothing
more than the purposeless and needless imposition of
pain and suffering, and hence an unconstitutional
punishment” (citation and punctuation omitted));
Williams v. New York, 337 U.S. 241, 247 (1949)
(suggesting possible due process problems with “rigid
adherence to restrictive rules” that may prevent
judges from considering “pertinent information” at
sentencing).  Moreover, given the deficient
performance of Lett’s initial trial counsel and the
prosecutor in this case—both of whom contributed to
Judge Steele’s legal confusion by erroneously
suggesting he could not impose a sentence of less
than 60 months’ imprisonment—the Eleventh
Circuit’s imposition of the original erroneous 60-
month prison sentence may trigger distinct
constitutional issues under the Fifth and Sixth
Amendments. Cf Townsend v. Burke, 334 U.S. 736,
740-41 (1948) (finding a due process violation when
the sentencing process was impacted by the
“prosecution’s submission of misinformation to the
court or was prejudiced by the court’s own
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misreading of the record”); Glover v. United States,
531 U.S. 198, 202-05 (2001) (explaining that
“counsel’s failure to object to an error of law affecting
the calculation of a sentence” could constitute
ineffective assistance of counsel).

Critically, this Court need not—and should not
explore all the complicated guideline, statutory and
constitutional implications of ordering the imposition
of an excessive and unnecessary sentence of 60
months’ imprisonment for Patrick Lett in light of the
unique facts of this case. Rather than rule on these
matters, this Court can and should simply recognize
that, as the government itself has suggested, even if
Judge Steele lacked authority to correct his initial
sentence, it is improper to order Judge Steele to now
impose a sentence of 60 months imprisonment upon
remand. Consequently, this Court should, at the very
least, summarily reverse this aspect of the Eleventh
Circuit’s ruling and order this matter remanded for
further proceedings in the district court, a holding
that would accord with the government’s own express
request for relief when it initiated an appeal from
Lett’s corrected sentence nearly two years ago.
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CONCLUSION

For the above reasons, Petitioner Patrick Lett
respectfully requests that the Court grant certiorari
and reverse the decision below.
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