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The panel decision conflicts with the cited decisions
from other courts of appeals. It accepts uncritically the
government's purported justifications for the "Arab"
testimony and ignores the cumulative effect of the
government's repeated references to the defendants' "Arab"
ethnicity shortly before the September 11 anniversary. It
invites the government in future cases to engage in similar
tactics. And it fails to honor the principle that
"[d]iscrimination on the basis of race, odious in all aspects, is
especially pernicious in the administration ofjustice." Rose,
443 U.S. at 555. The Court should grant the writ and reverse
petitioner's conviction.

II. THE COURT SHOULD GRANT mE WRIT TO
RESOLVE mE CIRCUIT SPLIT OVER THE
PROPER HARMLESS ERROR STANDARD
FOR AN ERRONEOUS DELmERATE
IGNORANCE INSTRUCTION.

The panel, following Sixth Circuit precedent, held
that a district court's error in giving a deliberate ignorance
instruction without evidentiary support is harmless as a
matter of law, regardless of the circumstances of the
particular case. App. 19-20; see, e.g., United States v.
Monus, 128 F.3d 376,390-91 (6th Cir. 1997); Marl, 47 F.3d
at 785-87. Several circuits have adopted the same harmless
per se approach. See, e.g., United States v. Hanzlicek, 187
F.3d 1228, 1235-36 (10th Cir. 1999); United States v. Aden}i,
31 F.3d 58, 63-64 (2d Cir. 1994); United States v. Stone, 9
F.3d 934,937-42 (11 th Cir. 1993). Other courts, however,
have held that the error requires reversal of the defendant's
conviction "unless it is clear beyond a reasonable doubt that
the jury would have returned a verdict of guilty" even
without the improper instruction. United States v.
Covington, 133 F.3d 639,645 (8th Cir. 1998); see, e.g.,
United States v. Aguilar, 80 F.3d 329,333 (9th Cir. 1996);
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United States v. Hilliard, 31 F.3d 1509,1517 (lOth Cir.
1994); United States v. Ojebode, 957 F.2d 1218,1228-29
(5th Cir. 1992). The Court should grant the writ to resolve
this clear circuit split.

A deliberate ignorance charge "instructs the jury that
it can infer knowledge by the defendant of a particular fact if
the defendant intentionally decides to avoid knowledge of
that fact." Adeniji, 31 F.3d at 62. Courts have long
recognized that a deliberate ignorance instruction presents
two significant dangers. First, the instruction may "cause a
jury to convict on the basis of negligence." Mari, 47 F.3d at
785; see, e.g., United States v. Barnhart, 979 F.2d 647, 651­
52 (8th Cir. 1992); United States v. Giovannetti, 919 F.2d
1223, 1228 (7th Cir. 1991). Second, the instruction might
shift the burden to the defendant to prove his innocence.
"The effect of a [deliberate ignorance] instruction in a case in
which no facts point to deliberate ignorance may be to create
a presumption of guilt." United States v. Mu"ieta-BejarantJ,
552 F.2d 1323, l325 (9th Cir. 1977); see, e.g., United States
v. Francisco-Lopez, 939 F.2d 1405, 1411 (10th Cir. 1991).

In light of these dangers, courts have imposed strict
limits on the use of the deliberate ignorance instruction. As
a threshold matter, courts allow the instruction only in those
"comparatively rare cases" where the evidence "point[s] in
the direction of deliberate ignorance." United States v.
Sanchez-Robles, 927 F.2d 1070, 1073 (9th Cir. 1991)
(quotation omitted); see, e.g., Mar;, 47 F.3d at 787
(admonishing district courts "against giving the deliberate
ignorance instruction indiscriminately"). "Where the
evidence relative to knowledge shows that the defendant had
actual knowledge of the facts in question, or where the only
evidence relative to knowledge shows that the defendant did
not have actual knowledge and there is no evidence that the
defendant made some deliberate effort to avoid obtaining
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actual knowledge, an instruction on deliberate ignorance is
not appropriate." United States v. Abner, 35 F.3d 251,255
(6th Cir. 1994); see, e.g., United States v. Lara-Velasquez,
919 F.2d 946, 951 (5th Cir. 1990).

Under these standards, the district court erred in
giving the deliberate ignorance instruction. The prosecution
produced no evidence that Ziyad consciously avoided
knowledge that the goods at issue were stolen. No evidence
shows, for example, that Ziyad instructed sellers not to tell
him where they obtained their goods, or that he asked United
Trading's employees to handle particular transactions or deal
with particular customers so that he could avoid gaining
knowledge and maintain "plausible deniability." Because
"there is no evidence that [Ziyad] made some deliberate
effort to avoid obtaining actual knowledge," the deliberate
ignorance instruction was "not appropriate." Abner, 35 F.3d
at 255; see Marl, 47 F.3d at 787.

Under Covington and similar cases, the district
court's error in giving the unsupported deliberate ignorance
instruction would require reversal. The prosecution
repeatedly emphasized that instruction in its opening
statement (JAI014, 1020-21) and in its closing argument
(JAll12-15, 1117-18, 1123). It plainly is not "clear beyond
a reasonable doubt" that the jury would have found Ziyad
guilty even without the improper instruction. Covington,
133 F.3d at 645. IfZiyad had been convicted in the Fifth,
Eighth, or Ninth Circuits, therefore, he would be entitled to
reversal and a new trial. Under the harmless per se approach
followed in the Sixth Circuit, on the other hand, his
conviction was automatically affirmed despite the error. The
Second, Fourth, and Eleventh Circuits, and at least some
panels of the Tenth Circuit, would follow the same approach.
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The Court should grant the writ and reject the
hannless per se approach. If the giving ofa deliberate
ignorance instruction without adequate evidentiary support is
always harmless, the prosecution will have a powerful
incentive to request the instruction in every case where
knowledge is an issue, and the district court will have little
incentive not to acquiesce. The Sixth Circuit itself has
recognized that a deliberate ignorance instruction may "cause
a jury to convict on the basis ofnegligence," and it has
admonished district courts "against giving the deliberate
ignorance instruction indiscriminately." Mari, 47 F.3d at
785, 787. Ironically, the Mari harmless per se rule
encourages precisely the "indiscriminate" use of the
deliberate ignorance instruction that the case condemns.
This Court should discard the Mari rule and confine the
deliberate ignorance instruction to the rare case where the
facts warrant it.

CONCLUSION

The petition for a writ of certiorari should be granted.
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