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ID. THE QUESTIONS PRESENTED ARE NOT OF
RECURRfNGIMPORTANCE

There is no merit to Petitioners' contention that review is
warranted because the decision below will purportedly lead
courts and civil juries "routinely" to second-guess the basis
for criminal prosecutions and "may well increase" the
number of retaliatory-prosecution actions that are brought.
Pet. at 19. On the contrary, as the court below recognized.
its ruling that the existence of probable cause does not defeat
a claim of retaliatory prosecution is "limited" and will pennit
recovery only in "rare cases." Pet. App. 19a-20a.

First, the doctrine of absolute prosecutorial immunity
ensures that prosecutors will almost always be entitled to
immunity from suits for retaliatory prosecution in violation
of the First Amendment. See, e.g., Imhler v. Poehlman. 424
U.S. 409, 424 (1976). Indeed, the Assistant United States
Attorney who prosecuted Moore successfully asserted a
defense of absolute immunity in an earlier stage of this case.
Pet. App. 81 a-82a. For this reason, claims for retaliatory
prosecution will generally be viable only where. as here,
government officials who are not prosecutors had a
substantial role in procuring the indictment or prosecution.

Second. Petitioners repeatedly mischaracterize the opinion
below by arguing that, under the D.C. Circuit's approach.
"probable cause is irrelevant" and "the existence of probable
cause is not an obstacle to suit." Pet. at 19. On the contrary.
the D.C. Circuit explained that because "probable cause
ordinarily suffices to initiate a prosecution, that showing will
be enough in most cases to establish that prosecution would
have occurred absent bad intent" and therefore to immunize
defendants from liability. Pet. App. 19a. Thus. as this Court
recognized in CrawfiJrd-El, "existing law already prevents
[allegations of] unconstitutional motive from automatically
carrying a plaintiff to trial." 523 U.S. at 592. In particular. a
defendant can still prevail prior to trial by showing that there
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is no doubt that the same decision to prosecute would have
been reached in the absence of the improper motive. See id.
(explaining that the rules of causation set forth in MI.
Healthy may "facilitate summary judgment"); see also supra
note 6.

Here. Petitioners' qualified-immunity defense was denied
only because. as the court below recognized, the record
contains evidence of retaliatory motive that "comes close to
the proverbial smoking gun" (Pet. App. 28a; see also supra
p. 6) and "quite weak indicators of probable cause" (Pet.
App. 20a), thereby supporting the conclusion that "the
prosecution would not have happened without retaliatory
motive" (Pet. App. 22a). This situation, as the Court of
Appeals recognized, is quite the "rare case[]." Pet. App. 20a.

Indeed. even though the D.C. Circuit's rule is not new,
Pet. App. 29a, incidents of retaliatory-prosecution claims
going to trial are exceedingly rare. In fact, a Westlaw search
ofjury verdicts reveals no verdicts on retaliatory-prosecution
claims in the D.C. Circuit. There is simply no support for
Petitioners' unfounded fear that the D.C. Circuit's rule will
lead to increased litigation second-guessing legitimate
prosecutorial decisions.

IV. THIS CASE IS A POOR VEIDCLE FOR
RESOLV1NG THE QUESTIONS PRESENTED

Even were the Court inclined to address the question
whether there should be an exception from the rules of Mt.
Healthy and Crawford-EI in the context of retaliatory
prosecutions, this case does not provide an appropriate
context to do so.

Even on their own view of the law. Petitioners' claimed
entitlement to qualified immunity is entirely hypothetical.
That is so because, as the district court determined in
denying the United States' motion for summary judgment on
Moore's malicious-prosecution claim against the United
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States, there are material facts in dispute concerning whether
there was probable cause to prosecute Moore. Pet. App. 42a.
In particular, much of this dispute revolves around the
improper tactics used by Petitioners in procuring and
presenting evidence to the grand jury, see supra pp. 7-8, and
whether the use of such tactics demonstrates that the Postal
Inspectors knew that they lacked probable cause. See. e.g.,
Pet. App. 27a (noting that '"the inspectors behaved before the
grand jury as if their case needed bolstering"). As a result of
these unresolved factual disputes, Petitioners will not be
entitled to qualified immunity even if they could prevail
before this Court. To the contrary, Petitioners interlocutory
appeal threatens to involve the appellate courts in precisely
the sort of factual inquiry that should await final judgment.

In the qualified immunity context, an interlocutory order
denying summary judgment is appealable only if it raises a
"purely legal" issue that '"can be decided with reference only
to undisputed facts." Mitchell v. Forsyth, 472 U.S. 51 I, 52Q
n.l0, 530 (1985). Questions of '"evidentiary sufficiency," on
the other hand, may not be decided on an interlocutory
appeal from the denial of qualified immunity. Johnson \'.
Jones, 515 U.S. 304, 317-18 (1995). In arguing to the court
of appeals below and now to this Court that the existence of
probable cause warrants qualified immunity. Petitioners are
directly challenging the district court's determination that
Moore's evidence is sufficient to permit a jury to conclude
that probable cause did not exist.

Indeed, the D.C. Circuit's conclusion that Petitioners are
not entitled to qualified immunity centered around that
court's view that the evidence of probable cause in this case
is '"quite weak." Pet. App. 22a. In particular. there was no
evidence that Moore either knew of the kickback conspiracy
or agreed to join it. Pet. App. 25a. Indeed, though lacking
any apparent reason to protect Moore, and despite
'"extraordinary pressure" placed on them by Petitioners. the
coconspirators uniformly denied that they ever told Moore
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about the payments. Pet. App. 25a. Moreover, the evidence
on which Petitioners rely to show probable cause either
relates to Reedy, Moore's colleague at REI, rather than to
Moore himself, Pet. App. 23a or "reflect[s] perfectly
innocent business considerations," Pet. App. 24a. See also
Recognition Equip., 725 F. Supp. at 587-88 ("'Much of what
the government characterizes as incriminatory evidence is
not persuasive of guilt when viewed in its full context:').
Other evidence, such as Petitioners' misconduct during the
grand-jury proceedings, see supra pp. 7-8. shows that, by
Hbehav[ing] before the grand jury as if their case needed
bolstering:' Pet. App. 27a, Petitioners knew that they did not
have probable cause to prosecute Moore.!!

Under these circumstances, Petitioners do not present a
pure legal question for resolution. Instead. their claimed
entitlement to qualified immunity is inextricably intertwined
with an assessment of whether the voluminous record
evidence, when viewed in the light most favorable to Moore,
is sufficient to pennit a jury to conclude that probable cause
was absent. This is precisely the sort of assessment that
should not be made by an appellate court until a final
judgment has issued.

x Indeed. given the procedural posture of this case, granting qualified
immunity to Petitioners at this time will do little to further one of the
principal goals of that defense. namely "to protect public servants from
the burdens of trial and discovery," CrawfiJrd-EI, 523 U.S. at 576; see
also flarlmt'. 457 U.S. at RI6 (noting that pretrial discovery "can be
peculiarly disruptive of effective government"). This is so because fact
discovery in this case has largely concluded, and a trial centering around
Petitioners' conduct is all but inevitable. given the district court's denial
of summary judgment on Moore's FTCA claim against the United States
for mal icious prosecution.
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CONCLUSION

The petition for a writ of certiorari should be denied.

Respectfully submitted.
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