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The Government cannot shoulder its burden to establish
that this case is moot. The Government has not ruled out the
possibility that Mr. Padilla could again be subjected to
military detention as an “enemy combatant.” Indeed, the
Government has conceded before the Fourth Circuit that “it
is theoretically possible that the President could redesignate
[Mr. Padilla] as an enemy combatant.” Supplemental Brief
for Appellant at 11, Padilla v. Hanft, No. 05-6396 (4th Cir.
Dec. 9, 2005), http://news.findlaw.com/hdocs/docs/padilla/

padhnft120905sb4th.pdf.

Critically, while the President has withdrawn the authority
of the Department of Defense to continue Mr. Padilla’s
military detention, he has not revoked his designation as an
“enemy combatant.” President’s Order to Secretary of
Defense, Transferring Detainee to Control of Attorney
General (Nov. 20, 2005). Indeed, when Mr. Padilla was
indicted, Attorney General Gonzales was asked several
questions about the Government’s current position as to Mr.
Padilla’s designation as an “enemy combatant.” His
response was that “[tlhe Fourth Circuit has held that the
President of the United States was authorized to detain Mr.
Padilla as an enemy combatant. And so I would just leave it
at that”*> Moreover, counsel for the Government have
refused to give any assurances to counsel for Mr. Padilla or
to the public that Mr. Padilla would not again be subject to
military detention as an “enemy combatant” if he were
acquitted in the recently-commenced criminal proceedings.?

22U.S. Attorney General Alberto Gonzales, Justice Department News
Briefing on the Indictment of Jose Padilla (Nov. 22, 2005) (transcript
available at 2005 WL 3113525).

23“Jus’tice Department’s director of public affairs, Tasia Scolinos, would
not say today whether Padilla, a U.S. citizen born in Chicago, would be
freed were he to be acquitted in the criminal case announced Tuesday by
Attoney General Alberto Gonzales.” Michael Isikoff & Mark
Hosenball, Case Not Closed, NEWSWEEK, Nov.23, 2005,
http://msnbc.msn.com/id/%2010184957/. A senior lawyer in the Solicitor
General’s office told counsel for Mr. Padilla that “‘he’s still an enemy
combatant according to the President.”” Id.
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The Government pursued a similar approach when the
Department of Defense first contemplated military
commissions or administrative hearings at the U.S. Naval
Base at Guantanamo Bay to evaluate the need for continued
detention of those designated as “enemy combatants™ at that
facility. In March 2002, Department of Defense General
Counsel William J. Haynes admitted that, “[i]f we had a trial
right this minute, it is conceivable that somebody [designated
an “enemy combatant”] could be tried and acquitted of that
charge, but may not necessarily automatically be released”
and emphasized that, in the Government’s view, those
individuals are “dangerous people. At the moment, we’re
not about to release any of them unless we find out that they
don’t meet the criteria.”®* Secretary of Defense Rumsfeld
echoed those views in February 2004, asserting that the
military’s administrative review process is “discretionary
and in no way impacts the authority of the United States to
continue to detain enemy combatants under the laws of
war.”?®  Similarly, in the July 15, 2002 plea agreement
between the Government and John Walker Lindh, a U.S.
citizen captured fighting against U.S. troops in Afghanistan,
the Government reserved the right to designate Lindh as an
enemy combatant (and presumably transfer him from civilian
to military detention) if it “determine[s]” that Lindh engaged
in terrorist activities other than those for which he was tried
and convicted.?

The Government’s track record in this case to date, a
pattern of shifting factual and legal positions depending on
which best suited its litigation strategy of the moment, leaves

24Dc:p’t of Def. Gen. Counsel William J. Haynes, Defense Department
Regular News Briefing (March 21, 2002) (transcript available at 2002
WL 437235).

25Scc’y of Def. Donald Rumsfeld, Remarks to Greater Miami Chamber
of Commerce, http://www.defenselink.mil/transcripts/2004/tr20040213-
0445 html (last visited Dec. 15, 2005).

26 See http://news.findlaw.com/hdocs/docs/lindh/uslindh71502pleaag.pdf,
Plea Agreement § 21, United States v. Lindh, No. 02-37A (E.D. Va. July
15, 2002) (last visited Dec. 15, 2005).
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much cause for skepticism that it will not again shift course
here. For all of these reasons, the Government has not
shouldered and cannot shoulder its “heavy burden” to show
that the “challenged conduct cannot reasonably be expected
to start up again,” rendering the case moot. Adarand, 528
U.S. at 222

CONCLUSION

For the foregoing reasons, Amicus asks that this Court
grant Mr. Pedilla’s Petition for Certiorari without delay.

At a minimum, if this Court were to determine that the case is moot,
and the Fourth Circuit does not act appropriately on its own, the Court
should grant certiorari to vacate the Fourth Circuit’s decision. See U.S.
Bancorp Mortgage Co. v. Bonner Mall P’ship, 513 U.S. 18, 23 (1994)
(“vacatur must be granted where mootness results from the unilateral
action of the party who prevailed in the lower court™).
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