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ordinarily “be filed within 14 days after entry of judgment,”
except “in a civil case, if the United States or its officer or
agency is a party, the time within which any party may seek
rehearing is 45 days after entry of judgment, unless an order
shortens or extends the time.” Fed. R. App. P. 40(a)(1). The
Rule does not expressly address the deadline for qui tam
relators in cases in which the Government does not
intervene.

Petitioners, as relators bringing an action under the FCA’s
qui tam provisions, sought rehearing well after the expiration
of the 14-day time period but within 45 days. Their petition
was untimely, however, because the United States declined
to intervene in Petitioners’ qui tam suit. The United States
was therefore not a “party” to the action under Fed. R. App.
P. 40(a).

Whether a relator in a case in which the Government
declines to intervene has 14 or 45 days to file a petition for
rehearing appears to be a question of first impression. This
Court would be required to confront that question—without
the benefit of any development of the issue in the lower
courts—to ensure itself that Petitioners’ request for rehearing
(and, it follows, their Petition) was timely.5

5 The difficulty of this issue is demonstrated by judicial disagreement
over on the deadline applicable to the filing of a notice of appeal in a qui
tam case in which the Government has not intervened. Like Rule 40,
Federal Rule of Appellate Procedure 4 sets up a dual deadline that
depends upon whether the United States is a “party.” The Rule requires
that a notice of appeal be filed within 30 days after the entry of judgment,
unless the United States or its officer or agency is a party, in which case
the deadline is 60 days. See Fed. R. App. P. 4(a)(1XA)-(B). Two
circuits apply the 30-day deadline in qui tam cases in which the
Government has not intervened. See United States ex rel. Petrofsky v.
Van Cott, Bagley, Cornwall, McCarthy, 588 F.2d 1327, 1329 (10th Cir.
1978); United States ex rel. McAllan v. City of New York, 248 F.3d 48,
51 (2d Cir. 2001). By contrast, three circuits apply the 60-day deadline.
United States ex rel. Lu v. Ou, 368 F.3d 773, 775 (7th Cir. 2004); United
States ex rel. Russell v. Epic Healthcare Mgmt. Group, 193 F.3d 304,
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The better rule is that the shorter time period under Fed.
R. App. 40(a) applies to relators. To begin with, as this
Court explained in Vermont Agency of Natural Resources v.
United States ex rel. Stevens, 529 U.S. 765, 773-74 & n.4
(2000), a relator is an assignee of claims that belong to the
United States. A relator does not “become” the United
States in a qui tam suit. As an assignee of claims belonging
to the United States, a relator is subject to the 14-day time
limit under Rule 40(a), not the longer time limit reserved to
the United States. Moreover, as a practical matter, the
Government is given a longer period of time to file because
many layers of approval within the Government are required
at the appellate stage of litigation. By contrast, relators need
only to confer with themselves. Under that logic, Petitioners
were untimely in filing their petition for rehearing before the
Sixth Circuit, presumably making this Petition for a writ of
certiorari untimely as well.

If this Court concludes that Petitioners did not timely file
the rehearing petition before the Sixth Circuit, then this
Court would lack jurisdiction over the Petition, because a
party must file a petition for a writ of certiorari within 90
days of the appellate court’s judgment (not mandate). See
Sup. Ct. R. 13 & 13.3; United States v. Swan, 230 F.3d 1040
(7th Cir. 2000) (absent a timely and appropriate petition for
rehearing, the 90-day time limit to file a petition for a writ of
certiorari runs from entry of the judgment of the Court of
Appeals). The 90-day time limit for seeking review in this
Court is jurisdictional. “Title 28 U.S.C. § 2101(c) requires
that a petition for certiorari in a civil case be filed within 90
days of the entry of the judgment below. This 90-day limit is
mandatory and jurisdictional.” Missouri v. Jenkins, 495 U.S.
33, 45(1990).

308 (5th Cir. 1999); United States ex rel. Haycock v. Hughes Aircraft
Co., 98 F.3d 1100, 1102 (9th Cir. 1996).
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As noted, a “timely” petition for rehearing before the
Court of Appeals can extend the time for filing a petition for
a writ of certiorari. See Sup. Ct. R. 13.3; see also, e.g.,
Robert L. Stern, et al., Supreme Court Practice, at 355 (8th
ed. 2002) (“The consistent practice of the Court has been to
treat petitions for rehearing that are timely and properly
presented to the federal or state court below as tolling the
start of the period in which a petition for certiorari must be
sought . . ..”) (emphasis added). Cf. Browder v. Director,
Dep't of Corrs., 434 U.S. 257, 267 (1978) (Supreme Court
lacked jurisdiction because Petitioner had failed to make a
timely petition for rehearing before the district court).
Petitioners were not, however, timely in their request for
rehearing in the Sixth Circuit. Moreover, Petitioners did not
seek leave to file an untimely request for rehearing, nor did
the Sixth Circuit grant them leave.® Thus, Petitioners were
required to file their Petition in this Court within 90 days of
the Sixth Circuit’s April 6, 2005 judgment, which they failed
to do. They did not file their Petition in this Court until
October 31, 2005, which was 118 days late.

Even if the Court were inclined to address the questions
the Petition poses, it should await a more appropriate vehicle
for doing so—one not burdened with jurisdictional problems.

¢ Medtronic did not have an opportunity to raise the untimeliness of
Petitioners’ petition for rehearing before the Sixth Circuit, because the
Sixth Circuit did not request a submission in response to the petition. See
Fed. R. App. P. 40(a)(3) (“Unless the court requests, no answer to a
petition for panel rehearing is permitted.”). The Sixth Circuit denied the
petition for rehearing in a brief order that did not consider whether the
request was timely. App. 1a-2a. This case is, therefore, unlike Hibbs v.
Winn, 542 U.S. 88, 98 (2004), in which the Court of Appeals on its own
motion asked the parties to brief whether the case should be reconsidered
en banc, and also unlike Young v. Harper, 520 U.S. 143, 147 n.1 (1997),
in which the Court of Appeals expressly granted leave to file the
rehearing petition two days beyond the time allowed by Fed. R. App.
40(a).
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CONCLUSION

For the foregoing reasons, the petition for a writ of
certiorari should be denied.

Respectfully submitted,
THOMAS M. PARKER PATRICK F. MCCARTAN
PARKER, LEIBY, HANNA & (Counsel of Record)
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